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Court of Appeals of the District of Columbia 


No. 5063. 

I 

i 

Woodward & Lothrop, a Corporation, Appellant, 

i 

vs. 

i 

Mary A. Lineberry, 
and 

i 

No. 5064. 

i 

Woodward & Lothrop, a Corporation, Appellant, 

vs. j 

Willie E. Lineberry. 


a Supreme Court of the District of Colurhbia. 

At Law. 

No. 71979. ! 

I 

| 

Mary A. Lineberry, Plaintiff, 

vs. 

Woodward & Lothrop, a Corporation, Defendant, 

and 

At Law. 

i 

No. 75272. 

i 

Willie E. Lineberry, Plaintiff, 

vs. | 

Woodward & Lothrop, a Corporation, Defendant. 

Consolidated. 

| 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis- 
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Court of Appeals of the District of Columbia 

_ 

| 

No. 5063. | 

Woodward & Lothrop, a Corporation, Appellant, 

vs. 


Mary A. Lineberry, 
and 

No. 5064. I 

i 

Woodward & Lothrop, a Corporation, Appellant, 

vs. 

Willie E. Lineberry. 


o Supreme Court of the District of Columbia. 

I 

At Law. 

No. 71979. I 

| 

Mary A. Lineberry, Plaintiff, ; 

vs. 

i 

Woodward & Lothrop, a Corporation, Defendant, 

i 

and 

At Law. 

No. 75272. i 

I 

i 

Willie E. Lineberry, Plaintiff, 

vs. 

Woodward & Lothrop, a Corporation, Defendant. 

Consolidated. 

United States of America, 

. 1 

District of Columbia, ss: 

Be it remembered that in the Supreme Court;of the Dis¬ 
trict of Columbia, at the City of Washington, i|n said Dis- 
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trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed September 8, 1926. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 71979. 

Mary A. Lixeberry, Plaintiff, 

vs. 

Woodward & Lothrop, a Corporation, Defendant. 

First Count. 

The plaintiff, Mary A. Lineberrv, sues the defendant, 
Woodward & Lothrop, a corporation, for that, whereas, 
heretofore, prior to and at the time of the grievance herein¬ 
after complained of, the defendant was engaged in the busi¬ 
ness of operating and conducting a department store be¬ 
tween 10th and 11th and F and G Streets, Northwest, in 
the City of Washington, District of Columbia, and the plain¬ 
tiff was employed by the defendant as a saleslady in the 
china department on the fifth floor of defendant’s said 
store at a salary or wage of $16.50 per week and a commis¬ 
sion, which averaged about $2.50 per week, making plain¬ 
tiff’s total compensation average about the sum of $19.00 
per week. And whereas in the operation and conduct of 
said store the defendant maintained and operated in the 
said store certain elevators or lifts by means of which the 
said defendant carried and caused to be carried patrons 
and customers of defendant’s said store and employees of 
defendant, including the plaintiff, from one floor to another, 
both up and down, in said store, which said elevators were 
operated up and down in shafts extending from the 

2 lower floors of said store to the upper floors thereof, 
the said shafts then and there being equipped with 

iron doors for the ingress and egress of persons using said 
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elevators or lifts, and the said elevators or liftsj being then 
and there equipped with iron lattice-work doors designed 
and intended when closed to prevent personsj using said 
elevators or lifts from coming in contact with the sides of 
said shafts and the said iron doors thereof. Aind whereas 
the movement of said elevators or lifts, up ancf down, was 
controlled by operators or conductors in the employ of the 
defendant, and who were then and there the agents of the 
defendant, and who were not fellow servants df the plain¬ 
tiff. And whereas it became and was the duty of the de¬ 
fendant, acting by and through its said agents as aforesaid, 
so to use, manage and operate said elevators or! lifts as not 
to injure persons using the same, including the plaintiff, 
and to close the said inside iron lattice door tq said eleva¬ 
tors or lifts before setting the same in motion jand to keep 
the same closed until the said elevators or! lifts were 
stopped, as the defendant then and there well kpew, yet the 
said defendant, wholly neglecting its said duty!, on, to-wit, 
the 26th day of February, A. D. 1926, while the plaintiff 
was a passenger on one of the said elevators or lifts going 
from the fifth to the fourth floor, on the 11thj Street side 
of said store, to-wit, the second elevator or lift from the 
direction of F Street, as she lawfully had a jright to do, 
the plaintiff then and there exercising all dhe care and 
caution for her own safety, wrongfully, negligently, care¬ 
lessly, and improperly caused and permitted tjlie operator 
or conductor of the said elevator or lift to proceed from the 
fifth to the fourth floor of said store without thq inside iron 
lattice door being closed, and at the |said fourth 
3 floor of said store, where plaintiff intended to and did 
leave the said elevator or lift, the defendant care¬ 
lessly, negligently, recklessly and improperly brought and 
caused to be brought the said elevator or lift to a sudden, 
quick and abrupt stop, causing the same to swing and sway, 
then and there and thereby throwing, precipitating and 
jerking plaintiff violently into and against the iron door 
of said elevator shaft on said fourth floor, causing plain¬ 
tiff’s left knee to strike the said door of said shaft with 
great force and violence, thereby and by means thereof 
seriously and permanently injuring the same |and causing 
svnovitis, or water on the said knee. 

By reason and because whereof the plaintiff suffered and 
will continue to suffer permanently, great pain, physical 
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and mental, she was prevented from performing her duties 
and business of saleslady, and for a long period of time, 
to-wit, five months, was unable to work and still is unable 
to work and lost her salary or wage of $19.00 per week, and 
will be unable, permanently, to earn the same wages as be¬ 
fore, and has expended large sums of money for medicines 
and drugs and has incurred great expense for physician’s 
services, and will be forced to expend in the future large 
sums of money for medical treatments and for medicines, 
drugs and other medical supplies. 

Wherefore plaintiff brings this action and claims of the 
defendant the sum of Twenty-five Thousand Dollars, ($25,- 
000) besides costs. 

RICHARD L. MERRICK, 

Attorney for Plaintiff. 

4 Second Count. 

The plaintiff, Mary A. Lineberry, sues the defendant, 
Woodward & Lothrop, a corporation, for that, whereas, 
heretofore, prior to and at the time of the grievance herein¬ 
after complained of, the defendant was engaged in the busi¬ 
ness of operating and conducting a department store be¬ 
tween 10th and 11th and F and G Street, Northwest, in the 
City of Washington, District of Columbia, and the plaintiff 
was employed by the defendant as a saleslady in the china 
department on the fifth floor of defendant’s said store at a 
salary or wage of $16.50 per week and a commission, which 
averaged about $2.50 per week, making plaintiff’s total 
compensation average about the sum of $19.00 per week. 
And whereas in the operation and conduct of said store 
the defendant maintained and operated in the said store 
certain elevators or lifts by means of which the said defend¬ 
ant carried and caused to be carried patrons and customers 
of defendant’s said store and employees of defendant, in¬ 
cluding the plaintiff, from one floor to another, both up and 
down, in said store which said elevators were operated up 
and down in shafts extending from the lower floors of said 
store to the upper floors, thereof, the said shafts then and 
there being equipped with iron doors for the ingress and 
egress of persons using said elevators or lifts, and the said 
elevators or lifts being then and there equipped with iron 
lattice-work doors designed and intended when closed to 
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prevent persons using said elevators or lifts fijom coming 
in contract with the sides of said shafts and tlie said iron 
doors thereof. And whereas the movement of jsaid eleva¬ 
tors or lifts, up and down, was controlled by operators or 
conductors in the employ of the defendant, and who were 
then and there the agents of the defendant, and who 

5 were not fellow servants of the plaintiff. And 
whereas it became and was the duty of the defend¬ 
ant, acting by and through its said agents as aforesaid, so 
to use, manage and operate said elevators or lifts as not 
to injure persons using the same, including tlie plaintiff, 
and to close the said inside iron lattice door tojsaid eleva¬ 
tors or lifts before setting the same in motion and to keep 
the same closed until the said elevators or: lifts were 

i 

stopped, as the defendant then and there well kijiew, yet the 
said defendant, wholly neglecting its said dutvj on, to-wit, 
the 26th day of February, A. I). 1926, while the plaintiff 
was a passenger on one of the said elevators oif lifts going 
from the fifth to the fourth floor, on the 11th Street side of 
said store, to wit, the second elevator or lift from the direc- 
tion of F Street, as she lawfully had a right! to do, the 
plaintiff then and there exercising all due care find caution 
for her own safety, about two o’clock post meridian, when 
plaintiff was off duty as an employee of defendant, had left 
her place of employment on the fifth floor of!said store, 
and was not engaged upon any duty, task or undertaking 
of the defendant but was engaged in and upon! a personal 
undertaking of her own, wrongfully, negligently, carelessly 
and improperly caused and permitted the operator or con¬ 
ductor of the said elevator or lift to proceed fr<j>m the fifth 
to the fourth floor of said store, while the iron lattice door 
of said elevator was open and not closed, andjat the said 
fourth floor of said store, where plaintiff intended to and 
did leave the said elevator or lift, the defendant) carelessly, 
negligently, recklessly and improperly stopped the said 
elevator or lift so quickly, suddenly and abruptly that plain¬ 
tiff was thrown and precipitated, violently and! with great 
force, into and against the iron door of said shaft on said 
fourth floor of said store, her left knee striking the 

6 same violently and with great force, thereby and bv 
means thereof injuring the said knee and causing 

and bringing on the disease or affliction of svn bvitis, com- 

'*-• • j 7 

monlv known as water on the knee. 
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By reason and Because whereof the plaintiff suffered and 
will continue to suffer, permanently, great pain, physical 
and mental, she was prevented from performing her duties 
and Business of saleslady, for a long period of time, to-wit, 
six weeks she was confined to her Bed and could not walk, 
and for a long period of time, to-wit, five months, she was 
and still is unable to work, and lost her salary or wage of 
$10.00 per week, and will Be unable, permanently, to earn 
the same wages as Before, and has expended large sums of 
monev for medicines and drugs and lias incurred great ex- 
pense for physician’s services and will Be forced to expend 
in the future large sums of monev for medical treatments 
and for medicines, drugs and other medical supplies. 

Wherefore plaintiff Brings this action and claims of the 
defendant the sum of Twenty-five Thousand Dollars, ($25,- 
000) Besides costs. 

RICHARD L. MERRICK, 

Attorney for Plaintiff. 

Third Count. 


Ilie plaintiff, Marv A. Lineberrv, sues the defendant, 
Woodward <fc Lothrop, a corporation, for that, whereas, 
heretofore, prior to and at the time of the grievance here¬ 
inafter complained of, the defendant was engaged in the 
Business of operating and conducting a department store 
between 10th and 11th and F and G. Streets, North- 
7 west, in the City of Washington, District of Colum¬ 
bia. And whereas in the operation and conduct of 
said store the defendant maintained and operated in the 
saitl store certain elevators or lifts Bv means of which the 
said defendant carried and caused to Be carried patrons and 
customers of defendant’s store and other members of the 
general public from one floor to another, Both up and down, 
which said elevators or lifts were operated up and down 
in shafts extending from the lower to the upper floors of 
said store, the said shafts then and there Being equipped 
with iron doors for the ingress and egress of persons using 
said elevators or lifts, and the said elevators or lifts then 
and there Being equipped with iron lattice-work doors de¬ 
signed and intended when closed to prevent persons using 
said elevators or lifts from coming in contact with the sides 
of said shafts and the said iron doors thereof. And whereas 
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the movement of said elevators or lifts, lip and 1 down, was 
controlled by operators or conductors in the employ of the 
defendant, and who were then and there agents of the de- 

• ■ i 

fendant. And whereas it became and was the duty of the 
defendant, acting by and through its said agentjs as afore¬ 
said, so to use, manage and operate said elevators or lifts 
as not to injure persons using the same, including* the plain¬ 
tiff, and to close the said iron lattice-work doprs of said 
* m 

elevators or lifts before setting the same in motion and to 
keep the same closed until the said elevators oif lifts were 
stopped, as the defendant then and there well knew, yet 
the said defendant, wholly neglecting its said duty, on, 
to-wit, the 26th day of February, A. 1). 1926j while the 
plaintiff was a passenger on one of said elevators or lifts 
going from the fifth to the fourth floor, on the jllth Street 
side of said store, to-wit, the second elevator or lift 
8 from the direction of F Street, as she lawfully had a 
right to do, the plaintiff then and there exercising all 
due care and caution for her own safety, wrongfully, negli¬ 
gently, carelessly and improperly caused and pej*mitted the 
said elevator or lift to proceed from the fifth to; the fourth 
floor of said store with the said iron lattice-work door open 
and unclosed, and at the said fourth floor of isaid store, 
where plaintiff intended to and did leave the sajid elevator 
or lift, the defendant carelessly, negligently, recklessly and 
improperly stopped the said elevator or lift; suddenly, 
quickly, and with a jerking, swinging motion, theii and there 
and thereby throwing, impelling and jerking plaintiff vio- 
lentlv into and against the said iron door of said shaft on 
the said fourth floor causing plaintiff’s left knee to strike 
and hit the said iron door with great force afid violence, 
therebv and bv means thereof scriouslv and permanently in- 
juring the same and causing synovitis or watjer on said 
knee. 

By reason and because whereof the plaintiff suffered 
and will continue to suffer, permanently, great pain, physi¬ 
cal and mental, she was prevented from performing her 
duties and business of saleslady, and for a long period of 
time, to-wit, five months, was unable to work knd still is 
unable to work and lost her salary or wage of j $19.00 per 
week, and will be unable, permanently, to earp the same 
wages as before, and has expended large sums of money 
for medicines and drugs and has incurred great expense 
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i'or physician's services, and will he forced to expend in 
the future large sums of money for medical treatments and 
for medicines; drugs and other medical supplies. 

Wherefore, plaintiff brings this action and claims of the 
defendant the sum of Twenty-five Thousand Dollars, 
9 ($25,000) besides costs. 

RICHARD L. MERRICK, 

1 Attorney for Plaintiff. 

Demurrer. 

Filed October 1, 1926. 


* 


* 


* 


* 


* 


Xow comes' the defendant, Woodward & Lothrop, Incor¬ 
porated, and says that the declaration filed by the plaintiff 
in the above entitled cause, and each count thereof, is bad 
in substance. 

In support of the foregoing demurrer, defendant says 
that although it is stated in said declaration as a conclu¬ 
sion of law that the operator of defendant’s elevator was 
not a fellow servant of plaintiff, it appears from the facts 
alleged therein that such operator was a fellow servant of 
plaintiff and that defendant should not, therefore, be held 
liable to respond in damages to plaintiff because of the 
alleged negligence of said fellow servant. 

Although it is also stated in the second count as a con¬ 
clusion of law that plaintiff was “off duty” at the time of 
her alleged injury, it appears from the facts alleged in said 
count that the master and servant relation between defend¬ 
ant and plaintiff continued at the time of such occurrence 
and that the defendant should not be held liable to the 
plaintiff for the alleged negligence of one of her fellow 


servants. 


G. BOWDOIN CRAIGHILL, 
CHAS. B. TEBBS, 

Attorneys for Defendant. 


10 Richard L. Merrick, Esq., 

Attorney for Plaintiff: 

Please take notice that the foregoing demurrer will be 
for hearing on October 8th, 1926. 

G. BOWDOIN CRAIGHILL, 
CHAS. B. TEBBS, 

i Attorneys for Defendant. 
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i 

\ 

I 

j 

Service of a copy of the foregoing notice is acknowledged 
this 30th dav of September, 1926. 

RICHARD L. MERRljCK, 

Attorney for plaintiff. 

Memorandum. 

October 15, 1926.—Hearing on Demurrer. Demurrer to 
declaration sustained as to first and second Counts and 
overruled as to third count, with leave to amend in 10 
days. 

i 

Amendment to Declaration. 

i 

Filed June 2, 1927. 

i 

* * * * * * # 

I 

Comes now the plaintiff, Mary A. Lineberry,jby her at¬ 
torneys, bv leave of court first had and obtained, and amends 

v 7 v 7 

her declaration filed in this cause by adding th<j? following 
count thereto: 

! 

| 

Fourth Count. I 


The plaintiff, Mary A. Lineberry, further sues the de¬ 
fendant, Woodward & Lothrop, a corporation, for 
11 that, heretofore and prior to and at the time of the 
grievances hereinafter complained of, thcj defendant 
was engaged in the business of operating and conducting a 
department store between 10th and 11th and: F and G 
Streets, Northwest, in the city of Washington, jDistrict of 
Columbia; that in t he operation and conduct of j said store, 
the defendant maintained and operated in said store cer¬ 
tain elevators or lifts bv means of which saidj defendant 
carried and caused to be carried customers or patrons and 
prospective customers and patrons of said store, from one 
floor to another, both up and down, which said elevators 
were operated up and down in shafts extending from the 
lower floors of said store to the upper floors thereof, which 
said shafts were equipped with iron doors at openings in 
said shafts for the ingress and egress of persond using said 
elevators or lifts and said elevators or lifts j were also 

2—5063a 
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equipped witli iron latticework doors, designed and in¬ 
tended, when closed, to prevent persons using* said elevators 
or lifts from coming* into contact with the sides of said 
shafts or the said iron doors thereof; that the movement of 
said lifts or elevators was controlled by operators or con¬ 
ductors in the employ of the defendant; that the plaintiff 
was employed by the defendant in said store as a sales¬ 
woman during* certain hours in each week-day; that on, to 
wit, the 26th day of Februarv, A. D. 1926, she was so cm- 
ployed from, to wit, the hour of nine o’clock a. m. until, 
to wit, the hour of two o’clock p. m., at her place of em¬ 
ployment on the fifth floor of said store, at which time her 
employment ceased and determined and she left her said 
place of employment of her own will and volition and went 
to one of said elevators or lifts for the sole purpose of going 
to another, the fourth, floor in said store to make a purchase 
of certain goods then and there offered for sale to 
12 her and other persons by said defendant and in doing 
so entered one of said elevators or lifts at said fifth 


floor as a passenger, which she and all other customers and 
prospective customers of defendant were invited by de¬ 
fendant to db; that it thereupon became and was the duty 
of the defendant to her as a passenger of said elevator so 
to use, manage and operate said elevator or lift as not to 
injure her arid to close the said inside lattice-work door to 
said elevator or lift before setting* the same in motion and 
to keep the same closed until the said elevator or lift had 
stopped at said fourth floor to allow plaintiff to leave said 
elevator; that in violation of said duty, the operator or con¬ 
ductor of said elevator started said elevator down from said 


fifth floor while plaintiff was a passenger therein and did 
not close said lattice door of said elevator and negligently 
and carelessly started said elevator from said fifth floor and 
ran the same to said fourth floor while the iron lattice door 


thereof was not closed, and when the elevator was approach¬ 
ing the said fourth floor the said elevator operator or con¬ 
ductor negligently and carelessly and improperly stopped 
tiie said elevator suddenly and abruptly, which caused plain¬ 
tiff to be thrown violently into and against the iron door of 
said shaft of said fourth floor of said store and caused her 


left knee to strike same with great force, whereby her said 
knee was injured, causing her to be afflicted with the dis¬ 
ease of synovitis, commonly known as water on the knee, 
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j 

| 

I 

and by reason of the foregoing the plaintiff suffered and 
will continue to suffer permanently great physical and 
mental pain and anguish, and she was confined! to her bed 
and could not walk for a long period of time, ;to wit, five 
months, and has been prevented, and is still prevented 

13 from and will permanently be unable to work or per¬ 
form her duties and business as a saleswoman and has 

lost her salary or wages of more than $19.00 per week, and 
will be unable permanently to earn the same wages as be¬ 
fore, and has expended large sums of money foj- medicines 
and drugs and has incurred great expense and obligations 
for physicians services and will be compelled to expend in 
the future large sums of money for medical treatment and 
for medicine. 

Wherefore plaintiff brings this action and claims of the 
defendant the sum of Twenty-five Thousand Dollars ($25,- 
000) besides her costs. 

RICHARD L. MERRkCK, 

E. P. MOREY, 

WM. HENRY WHITE, 

Attorneys for Plaintiff. 

i 

Service of a copy of the foregoing amendment to declara¬ 
tion acknowledged this 2nd dav of June, 1927. 

G. BOWDOIN CRAIGHILL, 
CHAS. B. TEBBS, j 

Attorneys for Defendant. 

I 

Pleas . 

I 

Filed June 27, 1927. 

# * * * * # i # 

i 

i 

1. Now comes the defendant, Woodward & Bothrop, In¬ 
corporated, and for plea to the third count of (he declara¬ 
tion filed by the plaintiff in the above entitled cause, admits 
that on February 2G, 1926, defendant was conducting 

14 a department store between 10th, llthl, F and G 
Street-, N. W., in the City of Washington, District 

of Columbia; admits that defendant maintained and oper¬ 
ated certain elevators in shafts in said store, by means of 
which defendant caused patrons and customers to be car¬ 
ried from one floor to another; admits that saidjshafts were 
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equipped with iron doors and that the elevators were 
equipped with iron lattice work doors designed and in¬ 
tended, when closed, to prevent persons using said elevators 
or lifts front coming in contact with the sides of said shafts 
and the iron doors thereof; admits that the movement of 
said elevators was controlled by operators or conductors in 
the employ of defendant, but defendant denies each and all 
of the other allegations of said third count, except those re¬ 
lating to plaint ill's alleged loss, damage and injuries con¬ 
cerning which defendant has not sufficient information or 
knowledge and can neither admit nor deny same. 

2. And for plea to the fourth count of the amended decla¬ 
ration tiled by plaintiff, defendant admits that on February 
2(>, 192(>, defendant was conducting a department store be¬ 
tween 10th, 11th, F and (1 Streets, N. \\\, in the City of 
Washington, District of Columbia; admits that defendant 
maintained and operated certain elevators in shafts in said 
store, by means of which defendant caused patrons and 
customers to be carried from one floor to another; admits 
that said shafts were equipped with iron doors and that the 
elevators were equipped with iron lattice work doors de¬ 
signed and intended, when closed, to prevent persons using 
said elevators or lifts from coining in contact with the 
sides of said shafts and the iron doors thereof; admits that 
the movement of said elevators was controlled by 
15 operators or conductors in the employ of defendants; 

admits that plaintiff was employed by defendant in 
said store as a saleswoman during certain hours in each 
week day, but defendant denies that plaintiff’s said employ¬ 
ment ceased and determined at or about a o’clock p. m. on 
said dav and denies each and all of the other allegations of 
said fourth count, except those relating to plaintiff’s alleged 
loss, damage and injuries concerning which defendant has 
not sufficient information or knowledge and can neither 
admit nor denv same. 

And for a further plea to said third and fourth counts, 
defendant says that at or about two o’clock p. m. on Feb¬ 
ruary 2bth, 1920, at the time when plaintiff is alleged to 
have been injured, plaintiff was employed by defendant 
as a saleswoman, her employment as such saleswoman con¬ 
tinued before, during and after said alleged occurrence and 
the operator of said elevator, in which plaintiff is alleged 
to have been injured, was then and there a fellow servant 
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of said plaintiff, for whose alleged negligent at*t plaintiff 
is not entitled to recover from defendant the amount claimed 
in said third and fourth counts, or any sum whatever. 

G. B0WD01N CRAlGHILL, 
CHAS. B. TEBBS, | 

Attorneys for Defendant. 
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Memoranda. 


August 23, 1927.—Joinder of Issue, Note of Isfeue, Notice 
of Trial, and Request for Calendar, tiled. 

June 4, 1929.—Consolidated for trial with |No. 75272. 
Jury sworn and respited. 

June 5, 1929.—Trial resumed. Jury respited^ 

June 6, 1929.—Trial resumed. Verdict for ‘plaintiff for 
$5,000, subject to the opinion of the Court as to whether 
the plaintiff may recover upon any view of the evidence. 

June 10, 1929.—Motion to set aside verdict ajs excessive 
and to grant a new trial, tiled. 

June 14, 1929.—Motion for a new trial argued and sub¬ 
mitted. 


17 


Supreme Court of the District of Columliia. 


Saturday, June 29th, 1929. 


Session resumed pursuant to adjournment, Ilqn. Wendell 
P. Stafford, Justice, presiding. 


* 


* 


* 


* 


* 


Come now the parties hereto, by their respective attor¬ 
neys of record, and thereupon, the motion for a new trial 
filed herein and having been heretofore argued and sub¬ 
mitted to the court, it is ordered that said motion be and 
the same is hereby overruled and judgment on iverdict or¬ 
dered. 

Wherefore it is considered that the plaintiff recover 
herein of said defendant the sum of Five Thousand Dollars, 
($5,000.00/100) with interest from this date, together with 
her costs of suit to be taxed by the clerk and liave execu- 
tion thereof. 

From the foregoing judgment the defendant notes an 
appeal in open court, to the Court of Appeals; ^hereupon, 
the maximum of an undertaking for costs is hereby fixed 




14 


WOODWAKD & LOTHKOP VS. 


in the sum of One Hundred Dollars, ($100.00/100), with 
leave to deposit the sum of Fifty Dollars with the clerk in 
lieu thereof. 


Defendant’s Exceptions. 

Filed July 2, 1929. 

******* 

Now comes the defendant, Woodward & Lothrop, Incor¬ 
porated, and excepts to the opinion, ruling and judgment 
of the Court holding the defendant liable to respond in 
damages to the plaintiff in the above entitled cause, and 
in support of said exceptions defendant says that the Court 
erred : 

1. In refusing defendant’s motion to direct a ver- 
18 diet in favor of the defendant; 

2. In refusing to hold, upon the pleadings and 
upon the undisputed evidence, that, at the time plaintiff 
was injured, she was a fellow servant of defendant’s eleva¬ 
tor operator, whose negligence is alleged to have caused 
her injuries, and in refusing to hold that defendant is not 
liable to plaintiff because of said alleged negligence of the 
elevator operator; 

3. In holding that the plaintiff’s employment had ceased 
and determined and that she was not an employee of the 
defendant at the time she was injured; 

4. In holding that, at the time she was injured, plaintiff 
was not acting within the scope of her employment as an 
employee of defendant, and in refusing to hold that she 
was not entitled to recover from the defendant because of 
the alleged negligence of the elevator operator employed 
by defendant; 

5. In refusing to hold that there was a variance between 
the evidence and the allegations of the third count of 
plaintiff’s declaration; 

6. In refusing to hold that there was a variance between 
the evidence and the allegations of the fourth count of the 
amended declaration; 

7. In refusing to hold that the amount of the verdict is 
excessive and contrarv to the evidence. 

G. BOWDOIN CRAIGHILL. 
CHAS. B. TEBBS, 

FRANK H. MYERS, 

Attorneys for Defendant . 
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19 Service of a copy of the foregoing exceptions is 
acknowledged this 2nd dav of July, 1929. | 

RICHARD L. MERRICK, 

F. S., I 

Attorney for Plaintiff. 

Memoranda. 

July 2, 1929.—Stipulation waiving supersedeas bond 
filed. | 

$50 deposited by defendant for costs on appeal. 

j 

Declaration. i 

I 

i 

Filed April 17, 1928. j 

i 

i 

i 

In the Supreme Court of the District of Columbia. 

At Law. 

i 

No. 75272. 

i 

Willie E. Lineberry, Plaintiff, 

vs. 

Woodward & Lothrop, a Corporation, Defendant. 

i 

First Count. 

! 

The plaintiff, Willie E. Lineberry, sues the defendant, 
Woodward & Lothrop, a Corporation, and foi cause of 
action states: 

On, to-wit, the 26th day of February, A. D. 11926, and 
for many years prior thereto, the plaintiff was and now 
is the lawful wedded husband of Mary A. Lin4berry, his 
wife, and was and now is maintaining a home for and with 
her at the address given in the caption hereof.! Prior to 
and at the time of the grievance hereinafter com- 

20 plained of, the defendant was engaged ip the busi¬ 
ness of operating and conducting a department store 

between 10th and 11th and F and G Streets, Northwest, 
in the City of Washington, District of Columbip. And in 
the operation and conduct of said store the defendant 
maintained and operated in the said store certain eleva- 





16 


WOODWARD & LOTHROP VS. 


tors or lifts by means of which the said defendant carried 
and caused to be carried patrons and customers and pros¬ 
pective patrons and customers of defendant’s store and 
other members of the general public from one floor to an¬ 
other, both up and down, which said elevators or lifts 
were operated up and down in shafts extending from the 
lower floors Of said store to the upper floors thereof, which 
said shafts then and there were equipped with iron doors 
at openings in said shafts for the ingress and egress of 
persons using said elevators or lifts, and the said eleva¬ 
tors or lifts then and there were also equipped with iron 
lattice-work doors, designed and intended, when closed, to 
prevent persons using said elevators or lifts from coming- 
in contact with the sides of said shafts and the said iron 
doors thereof. And the movement of said elevators or 
lifts, up and down, was controlled by operators or con¬ 
ductors in the employ of the defendant, and who were 
then and there agents of the defendant. And it became 
and was the dutv of the defendant, acting bv and through 
its said agents as aforesaid, so to use, manage and operate 
said elevators or lifts as not to injure persons using the 
same, including the said wife of plaintiff, the said Mary 
A. Lineberry, and to close the said iron lattice-work doors 
of said elevators or lifts before setting the same in motion 
and to keep the same closed until the said elevators or 
lifts were stopped, as the defendant then and there well 
knew, yet the said defendant, wholly neglecting its 
21 said duty, on, to-wit, the 26th day of February, 
A. I). 19*26, while the plaintiff’s said wife, the said 
Mary A. Lineberry, was a passenger on one of said eleva¬ 
tors or lifts going from the fifth to the fourth floor, 
on the 11th Street side of said store, to-wit, the second 
elevator or lift from the direction of F Street, as she law¬ 
fully had a right to do, the plaintiff’s said wife then and 
there exercising all due care and caution for her own 
safety, wrongfully, negligently, carelessly and improperly 
caused and permitted the said elevator or lift to proceed 
from the fifth to the fourth floor of the said store with the 
said iron lattice-work door open and unclosed, and at the 
said fourth floor of said store, where plaintiff’s said wife 
intended td and did leave the said elevator or lift, the de¬ 
fendant carelessly, negligently, recklessly and improperly 
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stopped the said elevator or lift suddenly, quickly, and with 
a jerking, swinging motion, then and there and thereby 
throwing, impelling and jerking plaintiff’s said wife vio¬ 
lently and with great force into and against the said iron 
door of said shaft on the said fourth floor, causing plain¬ 
tiff’s said wife’s left knee to strike and hit tile said iron 
door of said shaft with great force and violence, thereby 
and by means thereof seriously and permanently injuring 
the same and causing synovitis or water oii plaintiff’s 
wife’s said knee. 

By reason and because whereof the plaintiff’s said wife 
suffered and will continue to suffer, permanently, great 
physical pain and mental anguish and suffering, by reason 
and because whereof she was, for a long period of time, 
to-wit, five months, continuously incapacitated from the 
performance of her usual duties and tasks, hnd has re¬ 
quired and still requires the attendance of 4 physician, 
medical services, treatments, and care j and atten- 
22 tion, by reason and because whereof the plaintiff, 
as her husband as aforesaid, has, from thje said date, 
to-wit, the 26th day of February, A. D. 1926, tojthe present 
time, incurred great expense for physician’s ^tendances, 
services, treatments and examinations, in the| amount of 
$265.00; for appliances in the amount of $6.95 ;| for taxicab 
fares for plaintiff’s said wife to and from the office of the 
attending physician, in the amount of $109.85; |for nursing 
and personal attention, in the amount of $255.0^); for board 
for nurses and attendants, in the amount of $85.00; and 
he has been deprived of his said wife’s society and consor¬ 
tium, of the value of $10,000.00. j 

Wherefore plaintiff brings this action and claims of de¬ 
fendant damages in the sum of $10,721.80, besides costs. 

| 

Second Count. 

The plaintiff, Willie E. Lineberrv, further sues the de¬ 
fendant, Woodward & Lothrop, a corporation, and for 
cause of action states: 

On, to-wit, the 26th day of February, A. I). 1926, and 
for many years prior thereto, the plaintiff was and now 
is the lawful wedded husband of Mary A. Lhjieberry, his 
wife, and was and now is maintaining a home fbr and with 
3—5063a 
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her at the address given in the caption hereof. Prior to 
and at the time of the grievances hereinafter complained 
of, the defendant was engaged in the business of operating 
and conducting a department store between 10th and 11th 
and F and G Streets, Northwest, in the City of Washing¬ 
ton, District of Columbia. And in the operation and con¬ 
duct of said store the defendant maintained and operated 
in the said store certain elevators or lifts bv means 

23 of which the said defendant carried and caused to 
be carried patrons and customers and prospective 

patrons and customers of defendant’s store and other 
members of the general public from one floor to another, 
up and down, which said elevators or lifts were operated 
up and down in shafts extending from the lower floors of 
said store to the upper floors thereof, which said shafts 
then and there were equipped with iron doors at openings 
in said shafts for the ingress and egress of persons using 
said elevators or lifts, and the said elevators or lifts then 
and there were also equipped with iron lattice-work doors, 
designed and intended, when closed, to prevent persons 
using said elevators or lifts from coming in contact with 
the sides of said shafts and the said iron doors thereof. 
And the movement of said elevators or lifts, up and down, 
was controlled by operators or conductors in the employ 
of the defendant, and who were then and there agents of 
the defendant. And the plaintiff’s said wife, the said Mary 
A. Lineherry, was employed by the defendant in said store 
as a saleswoman during certain hours in each week-day; 
and on, to-wit, the 26th day of February, A. D. 1926, she 
was so employed from, to-wit, the hour of nine o’clock 
A. M., until, to-wit, the hour of two o’clock P. M., at her 
place of employment on the fifth floor of said store, at 
which time, her employment ceased and determined and 
she left her said place of employment of her own will and 
volition and went to one of said elevators or lifts for the 
sole purpose of going to another, the fourth, floor in said 
store to make a purchase of certain goods then and there 
offered for sale to her and other persons by said defendant 
and in so doing she entered one of said elevators or lifts 
at said fifth floor as a passenger, which she and all 

24 other customers and patrons and prospective cus¬ 
tomers and patrons of defendant were invited by 
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i 

defendant to do; and it thereupon became and was the duty 
of the defendant to her as a passenger of said elevator so 
to use, manage and operate said elevator or lift as not to 
injure her and to close the said inside lattice-work door to 
said elevator or lift before setting the same in motion and 
to keep the same closed until the said elevator!or lift had 
stopped at said fourth floor to allow plaintiff’s said wife 
to leave said elevator; but in violation of said duty, the 
operator or conductor of said elevator started:said eleva¬ 
tor down from said fifth floor while plaintiff’s said wife 
was a passenger therein and did not close said lattice-work 
door of said elevator, and negligently and carelessly started 
said elevator from said fifth floor and ran the slime to said 
fourth floor while the said iron lattice-work dbor thereof 
was not closed, and when the said elevator or lift was ap¬ 
proaching the said fourth floor the said elevator operator 
or conductor negligently and carelessly and improperly 
stopped the said elevator or lift suddenly, an<l abruptly, 
which caused plaintiff’s said wife to be thrown violently 
into and against the iron door of said shaft of |said fourth 
floor of said store and caused her left knee to strike the 
same with great force, whereby her said knee 'vfas injured, 
causing her to be afflicted with the disease of synovitis, 
commonly known as water on the knee, and by reason of 
the foregoing plaintiff’s said wife suffered ai}d will con¬ 
tinue to suffer, permanent^ 7 , great physical paiff and men¬ 
tal anguish, and she was confined to her bed and could 
not walk for a long period of time, to-wit, five months, 
and has required and still requires the attendance of a 
physician, medical services, treatments, and care and 
25 attention, by reason and because whereof, the plain¬ 
tiff, as her husband as aforesaid, has, from the said 
date, to-wit, the 26th day of February, A. D. 1926, to the 
present time, incurred great expense for physician’s at¬ 
tendances, services, treatments and examinations, in the 
amount of $265.00; for appliances, in the amount of $6.95; 
for taxicab fares for plaintiff’s said wife to and from the 


office of the attending physician, in the amount 
for nursing and personal attention, in the 
$255.00; for board for nurses and attendants, in 
of $85.00; and he has been deprived of his sai<jl wife’s so¬ 
ciety and consortium, of the value of $10,000.00. 


of $109.85; 
amount of 
the amount 
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Wherefore,'plaintiff brings this action and claims of de¬ 
fendant damages in the sum of $10,721.80, besides costs. 

BICHARD L. MERRICK, 
EL WOOD P. MOREY, 

E. L. M., 

Attorneys for Defendant. 


Memoranda. 


April 30, 1928.—Pleas of Defendant similar to those in 
71979 tiled. 

June 5, 1928.—Note of Issue filed. 

June 4, 1929.—Consolidated for trial with No. 71979. 
Jury sworn and respited. 

June 5, 1929.—Trial resumed. Jury respited. 

26 June 6, 1929.—Trial resumed. Verdict for plain¬ 
tiff for $1,500, subject to the opinion of the Court as 
to whether the plaintiff may recover upon any view of the 
evidence. 

June 10, 1929.—Motion to set aside verdict as excessive 
and to grant a new trial filed. 

June 14, 1929.—Motion for a new trial argued and sub¬ 
mitted. 


Supreme Court of the District of Columbia. 

Saturday, June 29th, 1929. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

******* 

Come now the parties hereto, by their respective at¬ 
torneys of record, and thereupon, the motion for a new trial 
filed herein and having been heretofore argued and sub¬ 
mitted to the court, it is ordered that said motion be, and 
the same is hereby overruled and judgment on verdict or¬ 
dered. 

Wherefore, it is considered that plaintiff recover herein 
of said defendant the sum of One Thousand Five Hundred 
Dollars ($1,500.00/100), with interest from this date, to¬ 
gether with costs of suit to be taxed by the clerk and have 
execution thereof. 


I 
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From the foregoing judgment the defendant notes an ap¬ 
peal, in open court, to the Court of Appeals; thereupon, 
the maximum of an undertaking for costs is hereby fixed in 
the sum of One Hundred Dollars, ($100.00/100), with 
27 leave to deposit the sum of Fifty Dollaiis, ($50.00/ 
100) with the clerk in lieu thereof. 


Memoranda. 

I 

j 

July 2, 1929.—Defendant's Exceptions to opinion and 
judgment of Court, same as those in No. 71979, filed. 
Stipulation waiving supersedeas bond filed. 

$50 deposited by defendant for costs on appeaj. 

July 20, 1929.—Proposed Bill of Exceptions filed. 

i 

Assignment of Errors. 


Filed July 20, 1929. 


* 


* 


* 


*■ 


# 


* 


Now comes the defendant and assigns the following 
errors in the rulings and judgment of the Court iin the above 
entitled causes, namely, the Court erred: 

1. In denying defendant’s motion to have verdicts di- 
rected in favor of defendant; 

7 . i 

2. In refusing to hold, upon the pleadings and evidence, 

that, at the time the female plaintiff was injured, she was a 

fellow servant of defendant’s elevator operatojr, and that 

the defendant was not liable to plaintiffs because of said 

*• 

elevator operator’s negligence; 

3. In refusing to hold, as matter of law, tlifit upon the 

undisputed evidence, the female plaintiff’s employment, at 
the time she was injured, had not ceased and determined, 
and in refusing to hold that she was, at that time, an em- 
ployee of defendant, to whom the fellow servant rule ap¬ 
plied ; j 

28. 4. In refusing to hold that there was a j variance in 

that the evidence did not support the allegations of 
the third count of the declaration in No. 71,979 (or first 
count in No. 75,272); 

5. In refusing to hold that there was a variance in that 
the evidence did not support the allegations of the amended 


i 
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fourth count of the declaration in Xo. 71,970 (or second 
count in Xo. 75,272); 

6. In holding that there was sufficient evidence to go to 
tlie jury on the question whether defendant was liable to 
plaintiffs; 

7. In entering judgments for the plaintiffs on the ver¬ 
dicts, which had been taken subject to the opinion of the 
Court as to whether the plaintiffs were entitled to recover 
from the defendants. 

G. BOWDOIX CRAIGHILL, 

Attorney for Defendant . 


Service of a copy of the foregoing Assignment of Errors 
is acknowledged this 20th dav of Julv, 1929. 


RICHARD L. MERRICK, 
ELLWOOD P. MOREY, 

R. L. M., 

Attorneys for Plaintiffs. 


Memoranda. 


August 2, 1929.—Bill of Exceptions submitted. 
August 6, 1929.—Bill of Exceptions signed and filed. 



* 


Stipulation Designating Record. 

Filed July 17, 1929. 

# * .'V; * # # 


It is this 17th day of July, 1929, stipulated and agreed by 
and between the defendant-appellant and plaintiffs-appel- 
lees in the above entitled causes that the following parts of 
the record be included by the Clerk in the transcript, such 
parts, with the Bill of Exceptions, being considered suf¬ 
ficient for the determination of the questions raised on ap¬ 
peal in said causes, namely: 

1. Declaration filed September 8,1926, in Law Xo. 71,979; 

2. Demurrer to said declaration tiled October 1, 1926; 

:>. Memorandum showing argument of demurrer on Oc¬ 
tober 15, 1926, and order sustaining demurrer as to first 
and second counts and overruling demurrer as to third 
count, with leave to plaintiff to amend declaration; 
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4. Amendment to Declaration (Fourth Count)l filed June 

2, 1927; | 

5. Pleas of Defendant filed June 27, 1927; I 

G. Memorandum of Joinder of Issue, Note of! Issue and 

Notice of Trial filed August 23, 1927; j 

7. Declaration filed April 17, 1928, in Law No.j 75,272; 

8. Memorandum of Pleas of Defendant filet} April 30, 

1928, in No. 75,272 similar in form to those filed in No. 

71,979; | 

9. Memorandum of Note of Issue filed June |5, 1928, in 

No. 75,272; | 

10. Memorandum of Order entered June 4,11929, con¬ 
solidating- Law Nos. 71,979 and 75,272 for trial j, 

11. Memorandum showing* jury sworn and respited on 

June 4, 1929; j 

30 12. Memorandum of trial on June 4th, 5th and 6th, 

1929; | 

13. Memorandum of verdict for plaintiff foij* $5,000 in 

No. 71,979, and for plaintiff for $1,500 in No. 75,272, ren¬ 
dered on June 6th, 1929, subject to opinion of the Court as 
to whether plaintiffs are entitled to recover frbm defend¬ 
ant ; . . I. 

14. Memorandum of motion to set aside verdict as ex¬ 
cessive and to grant a new trial in each of said 'cases, filed 
June 10, 1929, and argued and submitted June 14, 1929; 

15. Memorandum of motion for new trial overruled in 
each case and judgment entered on verdict ini each case 
June 29, 1929; appeal noted and bond fixed at $[100, or $50 
cash deposit for costs in each case; 

16. Defendant’s Exceptions to opinion and judgment of 

Court, filed July 2, 1929, in No. 71,979; j 

17. Memorandum of filing of same exceptions in No. 
75,272; 

i 

18. Memorandum of Stipulation waiving supersedeas 
bond, filed in each case, July 2, 1929; 

19. Memorandum of deposit of $50 in each cas4 on July 2, 

1929, to cover costs of appeal; 

20. Assignment of Errors in No. 71,979 and! memoran- 
dum of filing same assignment in No. 75,272. 

21. Memorandum of Notice of submission of [Bill of Ex¬ 
ceptions ; 


i 
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22. Memorandum of settlement of Bill of Exceptions and 
of Order making* same part of record in each case. 

22. This Designation of Record. 

G. BOWDOIN CRAIGHILL, 

OH AS. B. TEBBS, 

FRANK IT. MYERS, 

Attorneys for Defendant-Appellant. 
RICHARD L. MERRICK, 

Attorney for Plaintiffs-Appellees. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 30, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript in Cause No. 71979 at Law, wherein Mary A. 
Lineberry is Plaintiff and Woodward & Lothrop, a corpo¬ 
ration, is Defendant and No. 75272 at Law, wherein Willie 
E. Lineberry is Plaintiff and Woodward & Lothrop, a cor¬ 
poration, is Defendant, as the same remain upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of October, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, Asst. Clerk. 
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I 
I 

i 

I 

I 

32 In the Supreme Court of the District of; Columbia, 

Holding a Law Court. 

i 

At Law. 

| 

No. 71979. 

! 

Mary A. Lineberry, Plaintiff, 
vs. 

Woodward & Lothrop, a Corporation, Defendant. 

i 

i 

At Law. 

i 

No. 75272. j 

■ 

Willie E. Lineberry, Plaintiff, 

! 

vs. 

i 

Woodward & Lothrop, a Corporation, Defendant. 

i 

Notice of Filing and Submission of Bill of Exceptions. 

Filed Jul. 20, 1929. j 

Messrs. Richard L. Merrick and Ellwood P. Mot*ev, 
Attornevs for Plaintiffs: 

" i 

i 

Please take notice that the accompanying Bill of Excep¬ 
tions in the above entitled causes, filed this 20th day of 
July, 1929, will be submitted to the Court for settlement or 
approval on the 21st day of August, 1929. 

G. BOWDOIN CRATGHILL, 

Attorney for Defendant. 

Service of above notice and of a copy of the jBill of Ex¬ 
ceptions is herebv acknowledged this 20th day of July, 
1929. 

RICHARD L. MERRICK, 
ELLWOOD P. MOREjr, 

R. L. M., | 

Attorneys for Plaintiffs. 

i 

4—5063a 
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In the Supreme Court of the District of Columbia, 
Holding a Law Court. 

At Law. 


No. 71979. 

Mary A. Lineberry, Plaintiff, 
vs. 

Woodward & Lothrop, a Corporation, Defendant. 

At Law. 

No. 75272. 


Willie E. Lineberry, Plaintiff, 

vs. 

Woodward & Lothrop, a Corporation, Defendant. 

Bill of Exceptions. 


Be if remembered that the above entitled causes, having 
been consolidated for trial, came on for trial before Mr. 
Justice Stafford and a jury on june 4th, 5tli and 6th, 1929, 
Messrs. Richard L. Merrick and Ellwood P. Morey appear¬ 
ing for the plaintiff and Messrs. G. Bowdoin Craighall — 
diaries I>. Tebbs appearing for the defendant. 

Thereupon, the plaintiffs, to maintain the issues upon 
their part joined gave evidence by the witnesses hereinafter 
named, tending to prove as follows: 


Mary A. Lineberry, plaintiff in No. 71979, and wife of 
Willie E. Lineberry, residence, 3838 31st Street, Mount 
Rainier, Maryland, testified that on February 26, 1926, she 
was employed as a saleswoman in the china depart- 
34 ment of defendant’s department store,located at 10th, 
11th, F and G Streets N. W., Washington, D. C., and 
had been employed there for about three years; that her 
salary was $16.50 per week and a commission which aver¬ 
aged $2.50 per week; she went to work that morning at 9.15 
and worked untol two o’clock; (Testimony, pages 24-25); 
about two o’clock, she went to the basement and got her 
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coat and hat, came back to the fifth floor to meet Mrs. 
Green, one of her neighbors, and they looked at some 
utensils in the kitchen department (26); when she went to 
work for defendant and enrolled, she was instructed by 
defendant that “no employee was allowed to $ell an em¬ 
ployee anything unless they had their coat and hat on” 
(26-27); when she entered on her duties in the morning, 
when she went out to lunch or went off duty, she punched 
a time clock which was located in her department on the 
fifth floor, doing so in accordance with instructions given 
to her when she entered the employ of defendant and she 
remembered punching the clock on the fifth flbor before 
leaving it on February 26, 1926, (28), but later^ on cross- 
examination, plaintiff corrected this testimony,! admitting 
that defendant had no time clock in the store, that she had 
worked at the Palais Royal and got the two miked up, but 
she “had to sign a sheet of paper” (61). Plaintiff fur¬ 
ther testified: 

“Q. Now, for what purpose did you meet Mrsj. Green on 
the fifth floor on that day? A. We were to do some shop¬ 
ping. ^ j 

Q. Were you to do some shopping for yourself, or was 
it for Mrs. Green, or who? A. We were both gjoing to do 
shopping. i 

Q. Where were you to do this shopping? A. Well, it was 
Friday, and Friday is bargain day, and we were going to 
look at several things, but the main thing, Mrs. Green 
wanted a tea wagon like the one I had bought, and that was 
the main thing. 

Q. Where were those tea wagons located in .the store? 
A. Well, 1 do not know just what floor, but they had 
35 displayed on the fourth floor a tea wagon, right there 
at the elevators. 

Q. Were you to make any purchase on the fourth floor? 
A. No, not that I recall. 

Q. Were you to make any purchase anywhere!else in the 
building? A. May I correct that statement? 

Q. Yes. A. I was—I wanted to buy some caiidy on the 
fourth floor. 

Q. Is the candy counter located on the fourth floor, or 
was it at that time? A. There was a candy Counter on 
the fourth floor at that time (29).” 
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To go from the fiftli to the fourth floor, tliev took the 11th 
Street elevator, the second one from the F Street side; the 
elevator operator did not close the inside lattice-work door 
to the elevator car (30); plaintiff “was facing the elevator 
door and the elevator suddenly went down, real quick, and 
when the elevator stopped, it was below the fourth floor; 
it was not down to the third, but it was below the fourth, 
floor, and it Stopped with a jerking, swinging motion and 
it threw me against the outside elevator shaft door and 
scraped my knee up and down against the shaft door”; 
the elevator boy brought the elevator back up to the fourth 
floor and opened the shaft door; they got out and plaintiff 
spoke to Mrs. Green about how it hurt; thev went to the 
ladies dressing room, looked at the knee and found that it 
was verv red; then “Mrs. Green and I went around ana 


bought some candv and I told Mrs. Green that'I did not 
feel like going on and shopping, so T went up to the lunch 
room and got my lunch, and at tlie appointed time I went 
back to work” at 2.45, (31); she finished the day Friday 
and worked all day Saturday, leaving at six o’clock; the 
knee began swelling Saturday afternoon while she was at 
work and Sunday it was greatly swollen (32) and painful 
and she slept very little Sunday night; it was worse Sun¬ 
day night, and kept getting worse (33); it was swollen 
worse on Monday and she did not go to work; she did not 


report the accident because she could not walk very 
36 much; she had someone call up the store, but the 
party she had called up, did not get a chance to re¬ 
port it (33); on March 2nd, she called in Dr. Charlton B. 
King, who had hot applications on the knee, and later called 
to see her a second time; later she made 18 trips to Dr. 
King's office (34-35); Dr. King inserted a needle in her 
knee four times, used some kind of a lam]) on it (36); kept 
a cast on the knee for two weeks, had her use an electric 
pad on the knee which was used most of the summer (36- 
37), and treated her until November, 1926; she was unable 
to do any of her house work for a long time and had help 
to do it for seventeen weeks (37-38); could not walk at 
all at first, but later Dr. King allowed her to walk on 
crutches (30-40); the cost of the hired help was $255.00, 
which she paid from her personal funds (41); she could 
not sleep at nights soon after the injury because of the 
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pain, which was severe until July (41-42); soiUetimes her 
knee gets in a position and she can not straighten it, and 
if she puts weight on it, she falls (43-46); that she still has 
difficulty in going up and down steps and h^s a slight 
limp, not exactly a limp either, but does not walk like she 
did before the accident, that she has fallen 16 Or 18 times 
because of something slipping in her knee; slije was em¬ 
ployed by the Good Humor ice Cream Company during 
the Spring and Summer of 1927, at which sliej sat down, 
and is not now able to perform any duties requiring her to 
stand for any length of time (44); and plaintiff gave other 
testimony in regard to the extent of her injuries and ex¬ 
penses (36-48). i 

On cross-examination, plaintiff denied that she had been 
injured in an automobile accident during the :summer of 
1925 and denied that she told defendant’s employees, Mr. 

Van Horne, Mr. Bitting, Mrs. Gillot or Mrs. Wood- 
37 cock, that she had injured her knee or been in any 
such accident in 1925 (48-56); on the day jof the acci¬ 
dent. in 1926, she went to the store at 9 a. m. ahd took her 
lunch hour from 2 to 2.45, eating her lunch updtairs (56); 
she went to the basement for her coat and hatj (57), then 
came back to the fifth floor to meet Mrs. Green, met Mrs. 
Green there, then they looked around on the !fifth floor; 
after the accident, Mrs. Green left and plaintiff |went up to 
the lunchroom and ate her lunch; she was asked, on direct 
examination, if she had testified that the maiii object of 
Mrs. Green meeting her that day was for plaintiff to help 
Mrs. Green select a tea wagon and answered “She wanted 
to look over some tea wagons. I did not know that she 
was going to purchase one that day, but she wanted to 
look over the tea wagons like the one I had bought there” 
(58); during the week before the trial, her attorney told 
her that whether she rated as an employee of defendant 
during the lunch hour was an important question in the 
case, but she had not discussed this question i with Mrs. 
Green very much (59-60); on the morning of the accident 
she started to work at 9.15 and her hours were from 9.15 to 
6, but she might be mistaken in testifying that sjhe punched 
a time clock when she went to work and when she had her 
lunch hour because she worked at Palais Royal before going 


1 
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to Woodward & Lothrop and “may have gotten the two 
mixed up” (61); if she did not punch a clock, she did sign a 
sheet of paper; after being reminded of it, she thought it 
was absolutely correct that she merely signed a sheet of 
paper under the honor system (61); she worked for Good 
Humor Ice Cream Company in 1928 for a few weeks in addi¬ 
tion to working for that Company in 1927; she had had 
fainting attacks before the accident, had fainted once or 
twice, but had no fainting attacks (63) in the day 
38 time and did not faint or lose consciousness at the 
time of the accident (63); she had had a serious ab¬ 
dominal operation in 1921 or 1922 and later an operation 
to relieve adhesions; at the time of the trial, she was not 
employed anywhere (64); she has not had Dr. King or any 
physician treat her since November, 1926, on account of the 
injury (66) and she has not been treated for anything since 
1926, except for indigestion (67). 

On redirect examination, plaintiff testified that on the 
Saturday before the trial, she discussed with Mrs. Green 
the incidents leading up to the accident merely as a topic 
of conversation (73); about two years ago, after Justice 
Siddons sustained a demurrer to two counts of the decla¬ 
ration, she remembered discussing with her present attor¬ 
ney and William Henry White, now deceased, (74) the fel¬ 
low servant rule and whether she was on or off duty at the 
time of the accident (75). 

On re-cross examination, plaintiff testified that when¬ 
ever she made a purchase at defendant’s store, she was al¬ 
lowed an employee’s discount, but she did not get a dis¬ 
count when she bought the candv at the lunch hour that dav 
because she did not get enough to get the discount; she had 
gotten her tea wagon on the fourth floor near the elevator 
(77) and “that is where I was going to take Mrs. Green”; 
at the time she was hurt that was her destination and she 
did look at those tea wagons on the fourth floor (78). 

Laura Greene, a witness produced on behalf of plain¬ 
tiffs, testified that she had known Mrs. Lineberrv for about 
seven years and in 1926 lived about four or five blocks 
from plaintiffs in Mount Rainier, but she has been living 
near Binghamton, New York, for two or three years; on 
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February 26, 1926, she went from lier home in Mtj. Rainier to 
defendant’s store and met Mrs. Lineberry at her 

39 lunch hour (102); Mrs. Lineberry “was to meet me to 
go shopping, and we looked through the cooking 

utensils and went on out to the elevator and we; were to go 
down, we had decided to go down to the fourth floor and 
look at the reed furniture, at tea tables especially” (103); 
“We entered the elevator, the second one from the F Street 
entrance, as I remember, we were going to gel off at the 
fourth floor, and the elevator went down very unusually 
fast and then went over the fourth floor and sort of jumped 
back to the floor, and Mrs. Lineberry,—I stoc)d with my 
back against the elevator, like this, leaning against the 
elevator, and she stood with her side to me, like this, facing 
the door, and as the elevator gave a jerk to j come back 
to the floor Mrs. Lineberry lost her balance, evidently, and 
struck against the elevator door and hurt her |knee. She 
complained about it at the time, she said, ‘oil, my, that 
hurts.’” (103-104); witness thought that the j inside lat¬ 
tice door to the elevator car was not closed; she did not 
know what plaintiff’s knee came in contact With unless 
it was that door lattice; “we did not go in and j look at the 
tea tables, as we had intended to do, because I Mrs. Line- 

7 # 7 i 

berry’s knee pained her from bumping against the door, 
and she said she would go to the ladies’ rooih and look 
at it, so we did,” finding a red mark; “we had intended 
formerly to go out for lunch, but we did not goi out. Mrs. 
Lineberry said she did not feel now like going out, and 
we bought some candy on the fourth floor,” Mrs. Line¬ 
berry bought it; they did not look at the tea tables because 
Mrs. Lineberry did not feel like it (104); witnbss did not 
go along with Mrs. Lineberry, but took the elevator and 
went out (105); witness frequently saw Mrs.| Lineberry 
afterwards at the latter’s home and witness’ two daughters 
did Mrs. Lineberry’s housework, while jMrs. Line- 

40 berry was unable to work; she never saw! Mrs. Line¬ 
berry leave the house for months, except to go to Dr. 

King’s office, witness returned to Washington bn the Sat¬ 
urday before the trial, (106); she has since then observed 
Mrs. Lineberry walk and noticed that her knee appeared to 
be stiff, especially walking up steps (107). 
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On cross-examination, this witness testified that she had 
made an appointment to meet plaintiff on this day to look 
at some tea tables (108); 

t4 Q. Did she have a tea table she had gotten and you were 
going* to get one like it? A. Why, 1 was going* to look at 
these tables. She had boughtew one, but 1 don’t remember 
I specially wanted one like it, but a reed one. 

Q. But you had discussed tea tables? A. Yes. 

(*). And she was going with you to look over tea tables at 
Woodward & Lotlirop’s? A. Yes sir. 

b>. And that was the object of your going to the fourth 
floor? A. Yes, sir. 

Q. From the lifth to the fourth floor? A. Yes. 

Q. Not to purchase candy? A. Yes, not especially to 
purchase anything, but just to look at the tea tables. 

Q. Do von remember how she was dressed when vou saw 
her at that time? A. Well, I couldn’t say especially how 
she was dressed, but she was ready for the street. She had 
changed and was ready for the street, because we had in- 
tended to go out. I remember I said to her, ‘Oh, you are all 
ready.’ And she said ‘Yes.’ I was a little late and she 
was ready (108-109).” 


Witness further testified that she had never heard any dis- 
cussion of the fellow servant rule and did not know any 
thing about whether it was a matter of importance in this 
case whether plaintiff stood in the position of an employee 
at the time the accident occurred (109); since her arrival 
in Washington just before the trial, witness has had no dis¬ 
cussion with plaintiff or plaintiff’s counsel about her object 
in going to defendant’s store that day (110-112); 
41 before the accident occurred, witness just told plain¬ 
tiff “I would meet her and look at the tables and the 
. kitchen utensils, and then go out to shop the rest of the noon 
hour” (110-111). 


John N. Harding, called as a witness for the plaintiffs, 
testified that he had been employed by the defendant as 
superintendent for about 25 years; that the store had eight 
stories, occupies almost an entire block, has four freight 
and twelve passenger elevators, which were used by both 
employees and customers, and has four stairways leading 
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from the bottom to the top floors (115); that defendant has 
about 80 departments throughout the building and has 

about 2,000 employees (114-116). 

' 

| 

Dr. Charlton R. King, a witness produced by the plain¬ 
tiffs, testified that he had been a practising physician in the 
District of Columbia for about seven years and had known 
Mrs. Lineberry about that length of time; that he was her 
regular family physician and on March 2, 1926, lie was first 
called to attend her on account of her injuries; that he 
found her suffering from synovitis, or water on the knee; 
that he withdrew fluid from her knee several tijrnes, put it 
in a Plaster of Paris cast (9); gave her ultrg-violet ray 
treatments and attended her twice at her home aiid eighteen 
times at his office (10-11); until November, 192jfl, when he 
advised against further use of crutches (11); Ijmt did not 
treat her thereafter; that upon examining her [just before 
the trial, he found the appearance of (12) the kijiee normal, 
but it was from one-eighth to three-sixteenths |of an inch 
larger than the other; that she had a relaxed infernal liga¬ 
ment, which she will have all the rest of her lift (14), and 
which allowed the knee to sway a little,' but would 
42 give no impairment or limitation of motion and 
should not affect her at all (7-12). Dr. i King gave 
other evidence concerning the extent of the injuries (13-22) 
stating, among other tilings, that some semblancb of the old 
injury remains, which causes the enlargement, but not 
enough to limit the motion of the knee or cause disturbance 
(20); and testified that his bill totaled $278 (54|). 


Willie E. Lineberry, plaintiff in No. 75,272, testified that 
he and the plaintiff in No. 71.979, were married in 1921; 
that his wife did not tell him about her injury until the 
Sunday following the accident and he then sa|w that her 
knee was swollen (90-92) and gave other evidence concern¬ 
ing his wife’s disability and his expenses resulting there¬ 
from (92-101); witness does not dance and his wife has not 
danced since they were married (106). 

i 

Olive Lucy Anderson, Winifred Beth Green, dnd William 
H. Bozarth, witnesses produced by plaintiffs, testified that 
they were friends and neighbors of plaintiffs aiid gave evi- 

5—5063a ! 

i 

I 
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dence concerning her injury and disability, also testifying 
that although they saw her frequently in 19*25, they never 
heard of her having an automobile accident at any time 
(116-133, 136-140). 


Mary Burnett, mother of Mary A. Lineberry, also gave 
similar evidence on behalf of plaintiffs (133-136). 

Florine Victoria Mattern, a witness produced by plain¬ 
tiffs, testified that she had known Mrs. Lineberry for about 
one year, and described the manner of her walking and the 
way she goes up and down stairs; and gave evidence con¬ 
cerning her injury and disability (124-128). 

And thereupon the plaintiffs rested their case. 

And thereupon the defendant to maintain the is- 
43 sues upon its part joined produced the witnesses 
hereinafter named, tending to prove as follows: 


Charles S. White, a witness produced by defendant, testi¬ 
fied that he had been a surgeon in the District of Columbia 
since 1898 (78-79): that on duly 21, 1926, he made an exami¬ 
nation of Mrs. Lineberrv, after obtaining a historv of her 
case from her, and found her left knee less than one-half 
inch larger in circumference by measurement than her right 
knee, site had very bad movement in the left knee, but he 
could observe no wound or abnormality and found no scar 
(81); and from his examination he could find nothing, from 
the objective standpoint, that indicated anything wrong 
with the knee, except the swelling (81); that she described 
a condition which he would call synovitis, or water on the 
knee (81-82); that he examined her again in March, 1929, 
and could add nothing to his former examination; except 
for slight swelling, he could (hid no objective evidence of 
injury and, in his opinion, she could resume her occupation 
as a saleswoman (83-84). 


Eva E. Gillott and Elizabeth Woodcock, witnesses pro¬ 
duced by defendant, testified that at the time of the trial 
they were and (141-157) had been employed as saleswomen 
by defendant for several years; that in 1925, Mrs. Line¬ 
berry told them that she had been injured in an automobile 
accident during the summer of 1925; that during the sum- 
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mer or fall of 19*2(1, they gave written statements to this 
effect (141-157). On cross-examination witness Gillott 
testified that she was employed in the glass i department 
(144) and Mrs. Lineberry was employed in tlie china de¬ 
partment, which are adjacent to each other; she only knew 
Mrs. Lineberry “through business” (145); never visited at 
her home nor did she at witness’s (147); never talked to 
Mrs. Lineberry about anything else, except things 

44 that occurred in the “department” (145); that Mrs. 
Lineberry, out of a clear skv, volunteered the infor- 

mation that she had been in an automobile accident (145); 

and she could not tell which knee Mrs. Lineberry said was 

hurt (148). | 

Witness Woodcock further testified on cross-jexamination 

that Mrs. Lineberry had told her she had been out to dances, 

and witness saw her in the stock room soaking tier foot in a 

pail of water, and that Mrs. Lineberry said sjlie had been 

out “all the night before and she said her leg apd knee were 

troubling her” (149); Mrs. Lineberry did not t<jfil her where 

the accident occurred and witness did not ask her (153); 

and that her conversation with Mrs. Lineberifv about the 

,« 

accident was “the last of August or first of October, along 
through there some time,” in 1925 (151). j 

Charles C. Van Horn, a witness produced bV defendant, 
testified that he had been employed by defendant for 14 
years, now as floor superintendent, but formerly had charge 
of defendant’s relief association (157): that lie;heard of the 
accident from someone and-called on Mrs. Lineberry about 
a week after the accident (158); that he asked! her whether 
the trouble was due to the automobile accident she had in 
1925, about which she had previously told him, and she 
replied, no (159-160); that he could not say exactly whether 
it was the accident or that illness that kept hbr out of the 
store for one week in May, 1925 (159). j 

On cross-examination, Van Horn testified jtliat a check 
was drawn May 1, 1925, for one week sick benefit, but his 
other record about the matter had been destroyed, so that 
he could not tell whether the payment!was made to 

45 Mrs. Lineberry for illness or accident (jl60-162), but 
“when I went out there certainly ijt was about 

spring” (165), and that he “only knew Mrs. Lineberry 
from the first time that I visited her in her hpuse in 1925” 
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(160) when she was absent on account of the accident or 
illness (159). 

Howard R. Bitting, a witness produced by defendant, tes¬ 
tified that he had been employed by defendant for six 
vears and in 1925 and 1926, he was floor manager in charge 

m' 7 O 

of the china and glass department (165-166); in 1925, Mrs. 
Lineberry was not in one day when an order came up, so 
he phoned to her house to inquire about her and a female 
answered stating that she was a nurse and Mrs. Lineberrv 
had been in an automobile accident; that when Mrs. Line- 
berry afterwards got back to the store, she told him that 
she had been injured in an automobile accident, but she did 
not. like to have it known (167); defendant has no time 
clocks in the store, tliev have the honor svstem there, a time 
sheet: von sign vour time when vou come in the morning 
and when vou leave for lunch, the time vou return from 
lunch and the time vou leave that night, or if vou leave the 
building your time is put down, and when you return; the 
employee does it himself (167-168). 

On cross-examination, Bitting testified that, he could not 

recall any other conversation with Mrs. Lineberry (172), 

and never discussed any of her personal affairs with her 

(173), and that the 11th Street elevator was 125 to 150 feet 

from the china department, which leads into No. 1 stairs, 

Tenth Street, and into No. 2 stairs in the center, but No. 

3 stairs were about 75 or SO feet from the china department; 

he does not know whether the records are still in 

46 existence showing the checking in and checking out 

of employees iu 1926; he thinks Mrs. Lineberry’s 

lunch hour was from 1.10 to 2 o’clock; the lunch period 

runs from 11.30 to 2 o'clock; tliev had to quarter them so 

•- * 

as to always have enough force to take care of the shop¬ 
pers that might come in (1(59-170); that the conversation 
referred to occurred before the vacation period after Mrs. 
Lineberry was off about seven days (173); defendant had 
an average of about 1,500 employees, and to 2,600 in winter; 
had S employees in the china department and 3 in the glass 
department (174). 


And thereupon defendant rested its case. 

And thereupon, in rebuttal, the following witnesses testi¬ 
fied on behalf of plaintiffs: 
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Theresa M. Fauth, J. Harris Miller and Fred C. Mattern, 

near neighbors of plaintiffs, testified that they liever heard 
of Mrs. Lineberry being injured in an automobile accident 
in 1925; Witness Fauth testified that Mrs. Liijeberry sel¬ 
dom ever went out without Mr. Lineberrv and ‘‘I never 

• i 

heard of her going to a dance in my life.” (177-178). Wit¬ 
ness Miller testified that Mr. and Mrs. Lineberjrv boarded 
at his house from December, 1923, until August, 1924, and 
since that time have lived one block away; fluid he never 
knew of Mrs. Lineberry going out alone, and that she did 
not dance to his knowledge while with them. (^82-183-181- 
185). Witness Mattern testified that during the j entire year 
1925 he lived next door to Mr. and Mrs. Lineberry, and 

never knew or heard that Mrs. Lineberrv danced. (185- 

187). * | 

I 

Mary Burnett and Olive Lucy Anderson, beigg recalled, 
testified that the never heard of Mrs. Lineberry being 
47 in an automobile accident in 1925. Witiiess Ander¬ 
son testified that Mrs. Lineberry does! not dance 
(178-181). * | 

i 

i 

Dr. Charlton R. King, being recalled, testified that lie 
was Mrs. Lineberry’s physician during 1925, jtrented her 
seven times that year, probably for seizures respiting from 
auto-intoxication, but never heard of her being jin an auto¬ 
mobile accident (178-181). 

i 

Mary A. Lineberry, being recalled, testified that Mrs. 
Preil, whom she had had telephone to defendant, was in 
Salt Lake City, Utah, at the time of the trial; tjiat she was 
not acquainted with the elevator operator who jwas operat¬ 
ing the elevator when she was hurt and has npt seen him 
since (188); she also again denied that she had ever told 
defendant’s employees, Mrs. Oillott, Mrs. Woodcock, Mr. 
Van Horn, or Mr. Bitting that she had been!hurt in an 
automobile accident in 1925, and denied that she had ever 
been in any such accident (188); denied she Over had a 
trained nurse at her house during 1925; said On one occa¬ 
sion she “was late one morning and he (witness Bitting) 
asked me whv I was late and I told him there \yas an auto- 

* i 

mobile accident,” (191) and that “she was on a street car 
and the street car hit the fender of the car” (192), but she 
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did not recall whether she told Mr. Bitting that or what she 
told him; no one was injured in that accident, and she went 
to work that day and worked all day long: (192) she never 
told Mr. Bitting not to sav anything about it. and declared 
she never told him she went to dances and had not attended 
any dances since her marriage (192). She further testified 
that she never told Mrs. Woodcock she went out to 
48 dances; never told her on one occasion she had been 
out dancing practically all the night before, and did 
not recall anv incident when she was bathing her foot in 
the rest room and Mrs. Woodcock came in there (189-190). 


Willie E. Lineberry, being recalled, testified that Mrs. 
Lineberry was not injured in an automobile accident in 
1925, he and Mrs. Lineberrv were living together at all 
times during that year, and he was not away from home 
at night during 1925 (193-194). 


And thereupon, the foregoing being the substance of all 
of the evidence offered in anywise connected with or having 
relation to the propositions or matters of law involved in 
the (Mart's rulings and or involved on appeal, counsel for 
the defendant, at the close of all the evidence, moved the 
Court to direct a verdict in favor of the defendant, where¬ 
upon the following colloquy took place between the Court 
and counsel for both parties: 

“The (Mart: Will counsel come to the bench? 


(Whereupon the following proceedings were had out of 
the hearing of the jury:) 


Mr. Craighill: I want to make a motion to direct a ver¬ 
dict in favor of the defendant, and I suggest that it be 
argued out of the presence of the jury. 1 want to submit 
to vour Honor a memorandum, but l would like to discuss 


verv brief!v some of the facts in this case and refer to one 


or two cases (197). 

49 The (Mart: Well, you know what the attitude of 

the Court of Appeals about these cases is, that where 
there is doubt it is much better to take the verdict of the 
jury on the question of damages than have the case go up 
so that it can be finally returned. 

Mr. Craighill: You mean, your Honor will take the ver¬ 
dict subject to the opinion of the Court? 


MARY A. LIXEBERRY ET AL. 


39 


The Court: Xo; I mean it is better where it isj not clear 
to submit the case to the jury and take their verdict. Then, 
if the jury find for the defendant, that is the end; of it, and 
if they find for the plaintiff, the damages are assessed and 
the whole case can then be determined on appeal. ! 

Mr. Craighill: Except, in deference to your jllonor, if 
vour Honor feels that this defense of fellow servant is 
available in this case, and 1 think the undisputed facts show 
that she was a fellow servant of the elevator operator at 
the time, we could take the verdict subject to the opinion 
of the Court and if the Court should then enter|judgment 
in favor of the plaintiff we would have the amount assessed 
(197). . | 

The Court: The trouble with that is that it isjnot like a 
case where there is a contract or something ijn writing 
where that can be done, but the question of fact ijs involved 
here and I do not know exactly what the jury majy find the 
fact to be about the three quarters of an hour reebss. 

Mr. Craighill: But mv contention is that under the an- 
thorities, and especially this recent case of Bountiful Brick 
Company, 276 U. S., —, they have held that it is a (matter of 
law for the Court to rule on, and in this Tucker case, Tucker 
vs. P. B. & W. Railroad, 25 App., I). C., that when 
50 the facts are undisputed, as they are in (this case, 
because the defendant has not nut on any evidence 
about how the accident happened or any of tlje circum¬ 
stances—it is the plaintiff’s testimony alone on that point; 
the defendant’s only evidence relates to the injuries, and 
I think that the facts are certainly undisputed,! for I am 
admitting everything that the plaintiff lias testified to and 
it is a question of law, not a question of fact at all- 

The Court: Did you demur to these counts? 

Mr. Craighill: l did, and it was sustained by Mr. Justice 
Siddons. 

The Court: You did not understand me; vou did not 

* 

demur to these counts here now? 

Mr. Craighill: Xo, because in the third count he did not 
allege that she was an employee; he alleged that she was 
a passenger, a customer in the store, and in tjie fourth 
count he makes the direct allegation that she was not a 
fellow servant and not an employee and that lier duties 
had ceased and determined (198). 
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I think under the undisputed evidence, her duties had 
not ceased and determined, that when she went down to 
show a tea wagon to Mrs. Green, and that was the main 
object of her going from the fifth to the fourth floor, and 
practically the only object of going, according to Mrs. 
Green's testimonv; both of them said they went down there 
to see a tea wagon, not for the plaintiff to purchase but 
for Mrs. Green to purchase, and her duties in the store 
were to sell things to outside people and she could not, by 
putting on her hat, change herself in an instant from an 
employee to a'customer and then take her hat off and im¬ 
mediately be an employee again, and it seems to me that 
the cases are conclusive on that, that it is a question 
bl of law and that she was at the time a servant, for her 
loyalty was to her employer to sell articles in the 
store for her 1 employer and there is nothing in this case 
showing that she could not go any place in the store to sell 
things to anv customer and she was engaged in trving to 
make a sale of a tea wagon to Mrs. Green. 

Your Honor will recall a lot of cases as to brokers, that 
where a broker is employed by an owner of land to sell 
that land, he cannot jump over and say he is representing 
the purchaser; his loyalty is to the person employing him 
and the lovaltv here is to the store and she was engaged 
in that verv thing. 

But, aside from that, if vour Honor will let me call vour 

* . 

attention- 

The Court: Well, I think, in fairness to you, I ought to 
give you a chance to present your argument. I will let 
the jury go out so that you can make it (199). 


(Jury retired.) 

Mr. Craighill: May it please the Court, as I have already 
stated at the bench somewhat hurriedly and informally, 
1 believe that a verdict should be directed in favor of the 
defendant in this case, and 1 make a motion to that effect 
at this time, at the close of all the evidence, on the ground 
that even during this lunch hour the plaintiff was an em¬ 
ployee of thb defendant, Woodward & Lothrop, that she 
could not, by putting on her hat and coat, suddenly change 
herself from the role of an employee to the role of a cus¬ 
tomer, that the cases are unanimous that when she is em- 
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ployed to serve a certain employer, she remains in the 
employ of that employer as long- as she is on the premises, 
and the cases go even further and sav tlidt when she 

52 is going to and from her place of employment, even 
on adjoining premises, she is still an employee, and 

the matter has arisen in all sorts of wav, as vjour Honor 
knows, sometimes under Workmen’s Compensation laws, 
sometimes under hours-of-service laws, sometimes under 
the Employers’ Liability Acts, and the Supreme Court of 
the United States has had occasion to pass on jsuch situa¬ 
tions frequently. 

Now, then, the courts have held that it make$ no differ- 
7 * 1 
ence whether the rule is invoked in favor of thjc employee 

or in favor of the employer, that at one momeiit it is pos- 

siblv invoked in favor of one and at another moment in 
* 

favor of the other. Tn the brief which Mr. Merrick has 
submitted to you, he took the position that, as lie expressed 
it, it would require no stretch of the imagination that, if 
Mrs. Lineberry had injured somebody while slid was going 
down in that elevator, that the same counsel,! as he ex¬ 
pressed it, would be arguing that she was not jin the em¬ 
ploy of the defendant at the time of this accidept (200). 

I repeat that it takes no stretch of the imagination that, 
if this accident occurred todav or vesterdavi since the 
Workmen’s Compensation law went into effect] last July, 
Mr. Merrick would be here arguing that she Nvas in line 

of dutv and was entitled to the benefits of the Workmen’s 
•> 

Compensation Act under the identical circumstances that 
occurred in this case, and T venture to sav that there is 
not the slightest doubt he would win out on that propo¬ 
sition. 

The evidence, and I went over it very carefully] last night; 
I have it here written up, is in this shape, that the defend¬ 
ant has not put in one word of evidence as to how this 
accident happened or the circumstances ujnder which 

53 it happened. The facts are absolutely pndisputed, 

because the onlv testimonv in the case iis the testi- 

• • 

monv of the plaintiff and her friend, Mrs. Grieen. They 
both say that the main object, and, in fact, the |only object 
of going from the fifth floor to the fourth floor \|as to show 
Mrs. Green, her friend, a tea wagon or a tea table which 

6—5063a 
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she wanted to purchase. As Mrs. Green said, Mrs. Line- 
berry had already purchased such a tea; wagon. She did 
not want to get one exactly like her’s; she wanted to get 
a reed one, and it was not for the purpose of Mrs. Line- 
berry making a purchase. Afterwards she did go off and 
buy some candy, and she is, in making purchases herself, 
entitled, or was, to an employee’s discount {201). All that 
is in the plaintiff’s case, so that she could not say that 
she divorced herself from the role of an employee by the 
simple expedient, according to her statement, of putting- 
on her hat and coat in cold weather or putting on her hat 
in warm weather. The object of that is not explained; it 
may be an entirely different thing, and I do not know what 
the object of it is, as to why she should put on her coat 
and hat at the lunch hour to make a purchase. She said 
that is a rule, that instructions were received by them 
or explained- 

The Court: I have been thinking of the suggestions you 
made, Mr. Craighill, and it becomes all the more important 
in view of your present statement, that you are willing to 
take the case upon any facts the jury might find from the 
plaintiff’s testimony, that is, tho most favorable view for 
her. 

Mr. Craighill: I am obliged to on a motion of this char¬ 
acter. 

The Court: You do not wish to argue to the jury 
54 anything from the plaintiff’s evidence as to her not 
having quit the service as a matter of fact? That 
is, vou are willing to assume all that she has said about 
that, that she was required to put on her hat and coat? 

Mr. Craighill: Yes, I think that is so. 

The Court: And that she was going out with her friend, 
intended to when she went down to go out with her friend 
to lunch (202)? 

Mr. Craighill: That is, when she made the appointment 
with her friend, but not when she was going from the fifth 
to the fourth floor. She did not say she was going out 
then, but even if she was going outdoors- 

The Court: I am simply asking you to see whether we 
can shorten the matter. I understood you to take the posi¬ 
tion that you have no opposing evidence and you are will¬ 
ing to take the case in the most favorable view that the 
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evidence of the plaintiff puts it as to the circumstances 
in which the accident occurred and that we might take a 
verdict on the subject of damages only, subject to the 
opinion of the court ? 

Mr. Craigliill: I think that would be proper, j 

The Court: I think that would be the best why. 

Mr. Merrick: We have no objection. 

Mr. Craigliill: And if your Honor gets to considering the 
matter further as to whether or not it is a question of law 
for the Court to decide on all the facts on the Question of 
liability- 

The Court: In view of the position you take, I think it 
would be. 

Mr. Craigliill: I rely a great deal on the caselof Bounti¬ 
ful Brick Company. May I just tell your;Honor the 
55 circumstances in this case? 

The Court: It won’t be necessary at allj, because I 
will submit the case to the jury on the question pf damages 
alone, subject-to the opinion of the Court as to \yhether the 
plaintiff can recover on her evidence. 

Let the jury come in. 

i 

(The jury thereupon resumed their seats ilk the jury 
box.) 

| 

Mr. Craigliill: Mav we approach the bench? 

The Court: Yes (203). ! 

i 

(The following proceedings were thereupon had out of 
the hearing of the jury:) 

The Court: I was going to suggest that we should make 
a written verdict in this way, that the jury finds for the 
plaintiff and assesses the plaintiff’s damages at $—, sub¬ 
ject to the opinion of the Court as to whether the plaintiff 
may recover in this case upon any view it has. 

Would that be all right? - j 

Mr. Craigliill: I think the rules provide fbr such a 
thing” (204). j 

And thereupon the Court addressed the jury qs follows: 

! 

“The Court: Perhaps I had better say a word about the 
status of the case. 


i 
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Members of the jury, there is a question of law involved 
in tlie present case, with respect to whether the plaintiffs 
can recover in view of the circumstances as disclosed by 
their own testimony. That is a question which the Court 
will have to decide eventually, but it has been thought 
best that we should submit to you the question of 
56 the amount of her damages assuming that she would 
be entitled to recover, and I shall have you sign a 
written verdict at the end of the case finding what the 
amount of her damages is, provided the Court holds that 
she can recover on the case presented here, so that the 
counsel, in arguing the case to you, will address themselves 
only to the question of damages” (205). 


And thereupon the case was argued before the jury by 
Mr. Merrick on behalf of the plaintiff and by Mr. Craighill 
on behalf of the defendant, on the question of damages only. 

And thereupon the following colloquy took place between 
the Court and counsel: 


“Mr. Craighill: May I call your Honor’s attention to 
this Rule 49 as to the form! That rule sets forth in detail 
the form. I think it is the second paragraph. 

The Court: That is not applicable to this case, to this 
kind of a case, and the form of a verdict I will submit is 
the one that was agreed upon. That is for cases of con¬ 
tract and it has very rarely been applied in a tort case, but 
under your agreement I would be very glad to apply it in 
this case, that the jury finds for the plaintiff and assesses 
her damages in the sum of $—, subject to the opinion of 
the Court as to whether the plaintiff may recover upon 
anv view of the evidence. That was what I understood 
counsel agreed upon, and that is just what I stated before 
(206). 


Mr. Merrick: I think- 

Mr. Craighill (interposing): T think that ‘upon any view 

of the evidence’ is making it a little too broad. 

The Court: That is exactlv what I stated before 

•/ 

57 and what you agreed to. The Reporter has it. 

Mr. Merrick: 1 have no objection to that form. I 
think that covers the point that your Honor will have to 
pass on very well” (207). 
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And thereupon the Court charged the jury asjfollows: 

i 

“ Members of the jury, the only question that isj; submitted 
to you is the question of how much tlie plaintiff! is entitled 
to recover, it being admitted that the accident! happened 
substantially as described in the plaintiff’s testimony, by 
striking her knee against the door, but how much of an 
injury it was, if there was any substantial injury, is en¬ 
tirely for you to determine upon all the evidence in the 
case, and any evidence that helps you to determine how 
much she was injured should be taken into consideration, 
should be kept in your minds as applied to the case” (207). 

And the Court further charged the jury at sf>me length 
upon the question of damages only. 

And thereupon the following colloquy took place between 
the Court and counsel, and the following additional charge 
was given by the Court to the jury: 

“Mr. Craighill: May we approach the bench for a 
moment before the jury retires? 

The Court: Yes.” 


(The following proceedings were thereupon had at the 
bench:) 

“Mr. Craighill: I do not want to be contentjous at all, 
but I was hesitating about the wording of that ljast phrase, 
‘in an} 7 view of the evidence.’ 

The Court: That is only as to the item of recovery, not 
as to damages. 

58 Mr. Craighill: I understand that. I understood 
I was agreeing in principle to take this verdict sub¬ 
ject to the opinion of the Court, but as to being pinned 
down to the exact language, I do not understand it in that 
way. I think this rule does apply to tort casfes, as well 
as- (210). ‘ j 

The Court: Mr. Craighill, it is too late for you to talk 
in this manner, because I used that exact language and vou 
agreed to it. 

Mr. Craighill: Your Honor, I think in the presence of the 
jury we would not—I think I am entitled to! state that 
position to your Honor. I am not objecting jo it being 
submitted to the jury. 

The Court: It was agreed it should be submitted in that 
form, or else I should not have done it. 


i 
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Mr. (Yaighill: Very well; I will have to let it go at that, 
then. I think I am entitled to state my position. We all 
want to get it in the proper form so there can be no ques¬ 
tion about it. 

The Court: If you want to go back to the time when this 
matter was first brought up and broached, that is one thing, 
but the stenographic record will show exactly what was 
said. 

Mr. Craighill: I am not questioning the record; I think 
your Honor is absolutely right about that. 

The Court: I am not going back over it again (211). 

(Proceedings at bench concluded.) 

The Court (to the jury): You are not to be influenced by 
anything in this case except the testimony as bearing on 
this question of damages. We are not trying the counsel 
or anvbodv else, nor the fairness of counsel nor anv un- 
fairness that you might possibly think might have 
59 been followed on either side. That is not the point 
at all; you are above all that. You are simply taking 
this testimony and undertaking between the two parties, 
the plaintiff and the defendant, to render a fair and im¬ 
partial verdict that will make the plaintiff in each case 
whole for the damages that you find the plaintiffs may have 
sustained. 

I will let you take these typewritten verdicts and you will 
put in the amount and your foreman will sign each one of 
them. 

You will understand, of course, that when you go out 
you will elect a foreman, who will preside over your de¬ 
liberations and vou will all come in together and he will 
announce the verdict for you” (211-212). 

(Thereupon the jury retired to consider its verdict.) 

And thereupon counsel for both parties asked and were 
given leave to file briefs on the question whether the plain¬ 
tiffs were entitled to recover from the defendant. 

And thereupon the jury, after deliberating, returned a 
written verdict in favor of Mary A. Lineberry for $5,000 
and in favor of Willie E. Lineberry for $1,500, against the 
defendant, subject to the opinion of the Court as to whether 
the plaintiff in each case was entitled to recover from the 
defendant in any view of the evidence. 
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And thereafter briefs were filed by counsel for both par¬ 
ties and in the brief submitted by counsel for defendant, 
defendant prayed the Court to enter judgment in its favor 
because 

(1) There was a variance between the allegations of the 
declarations and the evidence, in that it \jas alleged 

GO in the declaration that the female plaintiff was a 
“passenger” or “customer,” whereas the undis¬ 
puted evidence showed that she was an employee at the 
time of the accident; 

(2) The evidence showed that the female plaintiff was 
injured solely by reason of the negligence of her fellow 
servant, the elevator operator, for whose negligence the 
defendant was not liable to plaintiffs. 

And thereafter, on June 29, 1929, Mr. Justice Stafford 
rendered a brief oral opinion, which was not reported, over¬ 
ruling defendant’s motions for a new trial, whichjhad there¬ 
tofore been filed, and directed the Clerk to enter judgments 
upon the verdicts in favor of the plaintiffs. Such judg¬ 
ments were thereupon duly entered. 

And thereupon defendant duly excepted, and pn July 2, 
1929, filed written exceptions to said opinion, ruling and 
judgment in each case, as follows: 

“Now comes the defendant, Woodward & Lpthrop, In¬ 
corporated, and excepts to the opinion, ruling and judgment 
of the Court holding the defendant liable to respond in 
damages to the plaintiff in the above entitled cause, and in 
support of said exception defendant says that I the Court 
erred: 

1. In refusing defendant’s motion to direct a|verdict in 
favor of the defendant; 

2. In refusing to hold, upon the pleadings and upon the 

undisputed evidence, that, at the time plaintiff was 
G1 injured, she was a fellow servant of defendant’s 
elevator operator, whose negligence is alleged to have 
caused her injuries, and in refusing to hold that defend¬ 
ant is not liable to plaintiff because of said allpged negli¬ 
gence of the elevator operator; 

3. In holding that the plaintiff’s employment ljiad ceased 
and determined and that she was not an employee of the 
defendant at the time she was injured; 

4. In holding that, at the time she was injured, plaintiff 
was not acting within the scope of her employment as an 
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employee of defendant, and in refusing to hold that she 
was not entitled to recover from the defendant because of 
the alleged negligence of the elevator operator employed by 
defendant; 

5. In refusing to hold that there was a variance between 
the evidence and the allegations of the third count of plain¬ 
tiff's declaration; 

6. In refusing to hold that there was a variance between 
the evidence and the allegations of the fourth count of the 
amended declaration; 

7. Tn refusing to hold that the amount of the verdict is 
excessive and contrary to the evidence.” 

Be it remembered that each of the separate and several 
exceptions taken by counsel for the defendant as herein¬ 
before set forth, was so taken by counsel as above stated, 
and each of said exceptions was then and there separately 
and severally entered upon the minutes of the Justice pre¬ 
siding at thb trial, and counsel for the defendant then and 
there prayed the Court, and now prays the Court, to sign 
and seal this Bill of Exceptions, and at the request of coun¬ 
sel for defendant, the same is accordingly signed 
62 and sealed and made a part of the record in this 
cause this 6th dav of August, 1929. 

WENDELL P. STAFFORD, 

Associate Justice, Supreme Court 

of the District of Columbia. 


Counsel for appellant having made all amendments pro¬ 
posed by counsel for appellee, except some minor changes 
which counsel for appellee did not insist upon, counsel for 
the respective parties hereby consent to the settlement of 
the Bill of Exceptions in the form above set forth, this 30th 
day of July, 1929, and consent to immediate submission of 
this Bill of Exceptions for settlement. 

G. BOWDOIN CRAIGHILL, 
CHAS. B. TEBBS, 

FRANK H. MYERS, 

Attorneys for Defendant-Appellant. 
RICHARD L. MERRICK, 
ELLWOOD P. MOREY, 

R. L. M., 

Attorneys for Plaintiff-Appellee . 
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63 [Endorsed:] At Law. No. 71979. At Law. No. 

75272. In the Supreme Court of the District of Co¬ 
lumbia, Holding- a Law Court. Mary A. Lineberry, plain¬ 
tiff, vs. Woodward & Lothrop, a corporation, defendant. 
Willie E. Lineberry, plaintiff, vs. Woodward $ Lothrop, a 
corporation, defendant. Bill of exceptions and| notice of fil¬ 
ing and submission thereof. McKenney, Flamtery & Craig- 
hill., Hibbs Building, Washington, D. C. 

I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5063. Woodward & Lothrop, a corporation, appellant, 
vs. Mary A. Lineberry; and No. 5064. Woodward & 
Lothrop, a corporation, appellant, vs. Willie E. Lineberry. 
Court of Appeals, District of Columbia. Filed Oct. 9,1929. 
Henry W. Hodges, Clerk. j 
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Statement. 

The above cases, in which the plaintiffs sought to 
recover damages on account of personal injuries sus- 
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tained by the female plaintiff while on an elevator in 
the store of the defendant corporation, were submitted 
to the jury to assess the damages, subject to the opin¬ 
ion of the Court on the question of liability. 

The cases were consolidated for trial in the Supreme 
Court of the District of Columbia and the jury ren¬ 
dered verdicts in the sum of $5,000 in favor of the fe¬ 
male plaintiff and $1,500 in favor of her husband, upon 
which judgments were entered, when the learned Judge 
presiding at the trial ruled, as matter of law upon 
the undisputed facts, that the plaintiffs were entitled 
to recover. From such judgments, these appeals were 
taken. 

Briefly, the female plaintiff, while employed by the 
week as a saleslady in defendant’s store, was going, 
during her lunch hour, from the china department on 
the fifth floor to the fourth floor, for the purpose of 
showing some tea tables to her friend, Mrs. Greene, 
who accompanied her in one of the elevators. At the 
fourth floor, the elevator was stopped with a jerking 
motion and, as the defendant’s elevator operator had 
failed to close the inside lattice door on the elevator 
car, plaintiff scraped her knee against the shaft door 
(R. 27-28). Plaintiff looked at the tea tables, bought a 
small quantity of candy, ate her lunch in the lunch room 
in defendant’s store and worked the remainder of the 
day and all day the next day. Thereafter, she did not 
return to work because her knee became swollen and 
caused much pain. She made an attempt to report 
the occurrence to her employer, but did not succeed in 
doing so. A week or so later, an employee in charge 
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of defendant’s relief association heard of the accident 
from someone and called on plaintiff. 

There was no allegation or proof of any negligence 
on the part of the defendant, other than the alleged 
negligence of the elevator operator. 

THe defendant, having no information concerning 
the accident or the circumstances connected with plain¬ 
tiff’s trip from the fifth to the fourth floor, offered no 
evidence, except as to the extent of the injuries and 
damages. 

At the close of all of the evidence, the facts relating 
to liability being undisputed, defendant moved the 
Court to direct verdicts in favor of the defendant on 
the ground that the female plaintiff was, at the time of 
the accident, a fellow servant of defendant’s elevator 
operator, whose negligence was alleged to have ciused 
the injury. The Court, however, submitted the cases 
to the jury to assess the damages, subject to the jopin- 
ion of the Court on the question of liability. Aftqr the 
verdicts were rendered, briefs were filed on the ques¬ 
tions of law involved, and after consideration thereof 
the Court entered judgments on the verdicts, thereby, 
in effect, overruling defendant’s motions for directed 
verdicts. The defendant duly noted exceptions and 
perfected these appeals. 

Whether or not the female plaintiff, at the time of 
the accident, was an employee within the purview of 
the fellow-servant rule is the principal question! pre¬ 
sented to this Court for decision. 

i 

i 

i 

If this Court should hold that she was not ait em¬ 
ployee, such a precedent would operate as a great jiard- 
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ship in the future to employees, who may be injured 
during the noon hour or while on some personal errand, 
when they claim that they are entitled to the bene- 
fits of the District of Columbia Workmen’s Compen¬ 
sation Law (45 Stats. 600), which became effective 
on July 1, 1928. 


PLEADINGS. 

Mary A. Lineberry Case. 

In the first count of the declaration filed on Sep¬ 
tember 8, 1926, in Law Cause No. 71,979, by Mary A. 
Lineberry, she alleged that she was employed as a 
saleslady in the china department of defendant’s de¬ 
partment store at $16.50 per week and earned a com¬ 
mission which averaged about $2.50 per week addi¬ 
tional; that defendant maintained certain elevators in 
the store for use by patrons, customers and employees; 
that the shafts were equipped with iron doors (R. 2) 
and the elevators were equipped with lattice doors 
designed, when closed, to prevent persons using the 
elevators from coming in contact with the sides of the 
shafts and the iron doors thereof; that the movement 
of the elevators was controlled by operators who were 
employed by defendant ‘‘and who were not fellow serv¬ 
ants of the plaintiff; ’ ’ that it was the duty of the de¬ 
fendant acting through its said agents, to so manage 
the elevators as not to injure persons using same and 
to keep the lattice doors closed while the elevators were 
in motion, yet the defendant, wholly neglecting its 
said duty, on February 26th, 1926, while plaintiff was 
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a passenger on one of the elevators going from the 
fifth to the fourth floor, using due care for her ;own 
safety, negligently caused or permitted the operator 
to proceed from the fifth to the fourth floor without the 
inside lattice door being closed and at the fourth floor, 
where plaintiff intended to and did leave the elevator, 
defendant carelessly brought and caused to be brought 

i 

said elevator to a sudden, quick and abrupt stop, caus¬ 
ing the same to swing and sway, thereby throwing 
plaintiff violently against the iron door of the shaft 
and causing plaintiff’s left knee to strike said door with 
great force, thereby causing synovitis or water on! the 

i 

knee (R. 3), by reason whereof plaintiff was prevented 
from performing her duties as saleslady, suffered jpain 
and incurred medical expenses, for all of which she 

i 

claimed damages in the sum of $25,000 (R. 4). 

In the second count , in addition to the foregoing Alle¬ 
gations, it was alleged that the accident occurred about 
2 p. m., “when plaintiff was off duty as an employee 
of defendant, had left her place of employment on the 
fifth floor of said store, and was not engaged upon 
any duty, task or undertaking of the defendant j but 
was engaged in and upon a personal undertaking of 
her own” (R. 5). 

In the third count , the accident itself is described in 
substantially the same language as that used ini the 
preceding counts, but the plaintiff is described ks a 
“passenger” in defendant’s elevator and the count 
contains no reference to her being an employee, except 
that, in claiming damages, there is an allegation that 

i 

i 

I 

i 
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plaintiff “was prevented from performing her duties 
and business of saleslady” (R. 7). 

Defendant demurred to the declaration on the ground 
that although it was alleged as a conclusion of law that 
the elevator operator was not a fellow servant of plain¬ 
tiff and in the second count that plaintiff was “off 
duty,” it appeared from the facts alleged that the 
master and servant relation continued up to and includ¬ 
ing the time of the occurrence and defendant was not 
liable to plaintiff for the negligence of one of her fel¬ 
low servants (R. 8). 

After hearing, the demurrer was sustained as to the 
first and second counts, but was overruled as to the 
third count, with leave to plaintiff to amend (R. 9). 

Plaintiff amended by filing a fourth count, in which 
there was little change in the description of the acci¬ 
dent and injuries, but plaintiff’s status was described 
in detail as follows: 

“that the plaintiff was employed by the de¬ 
fendant in said store as a saleswoman during 
certain hours in each week-day; that on, to wit, 
the 26th day of February, A. D. 1926, she was 
so employed from, to wit, the hour of nine 
o’clock a. m. until, to wit, the hour of two 
o’clock p. m., at her place of employment on the 
fifth floor of said store, at which time her em¬ 
ployment ceased and determined and she left 
her said place of employment of her own will 
and volition and went to one of said elevators 
or lifts for the sole purpose of going to another, 
the fourth, floor in said store to make a pur¬ 
chase of certain goods then and there offered 
for sale to her and other persons by said de- 
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fendant and in doing so entered one of said ele¬ 
vators or lifts at said fifth floor as a passenger, 
which she and all other customers and pros¬ 
pective customers of defendant were invited by 
defendant to do; that it thereupon became and 
was the duty of the defendant to her as a pas¬ 
senger of said elevator so to use, manage hnd 
operate said elevator or lift as not to injure 
her” (R. 10). 

In its plea to the third count, defendant admitjted 
that it operated a department store containing eleva¬ 
tors equipped with doors designed for the purpose!set 
forth in the declaration and admitted that the move¬ 
ment of such elevators was controlled by operators 
in defendant’s employ, but denied all other allegations, 

I 

except those relating to loss, damage and injuries, 
which defendant could neither admit nor deny (R. 11- 
12 ). | 

In its plea to the fourth count, defendant made simi¬ 
lar admissions and denials and specifically denied tliat, 
at the time of the alleged accident, plaintiff’s employ¬ 
ment had ceased and determined (R. 12). 

For a further plea to both the third and fourth 
counts, defendant claimed that, at the time of the j al¬ 
leged occurrence, plaintiff was employed by defendant 
as a saleswoman and the operator of the elevator w’as 
her fellow servant, for whose alleged negligent |act 
plaintiff was not entitled to recover from defendant 
(R. 12-13). | 

Willie E. Lineberry Case. 

The declaration in Law Cause No. 75,272 was hot 
filed by the female plaintiff’s husband, Willie E. Line- 

I 
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berry, until April 17, 1928, after the demurrer had 
been argued in the first case and after the amended 
declaration had been filed therein. The first and sec¬ 
ond counts of the declaration in the husband’s case 
are similar to the third and fourth counts, respectively, 
in the wife’s case, the husband claiming $10,721.80 on 
account of medical expenses and loss of his wife’s 
services (R. 15-20). Pleas were filed similar to those 
in No. 71,979 (R. 20). 

EVIDENCE. 

Only two witnesses testified concerning the accident 
and the circumstances under which it occurred, namely, 
the plaintiff, Mary A. Lineberry, and her friend, Laura 
Greene. 

Mary A. Lineberry testified that on February 26, 
1926, she was employed as a saleswoman in the china 
department on the fifth floor of defendant’s depart¬ 
ment store, having been so employed for about three 
years; that her salary was $16.50 per week and she 
received a commission that averaged $2.50 per week 
(R. 26). Her hours ivere from 9.15 a. m. to 6 p. m. (R. 
29) and on above date, she went to work at 9.15 and 
worked until 2 p. m., at which time she went to the 
basement and obtained her coat and hat (R. 26), came 
back to the fifth floor to meet her neighbor, Laura 
Greene, and they first looked at some utensils in the 
kitchen department (R. 27). 

The object, for which the elevator was used at the 
time of the accident, was described in plaintiff’s own 
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language, in response to questions propounded to her 
by her attorney, as follows: 

“Q. Now, for what purpose did you meet Mrs. 
Green on the fifth floor on that day? A. iWe 
were to do some shopping. 

Q. Were you to do some shopping for your¬ 
self, or was it for Mrs. Green, or who? A. jWe 
were both going to do shopping. 

Q. Where were you to do this shopping? | A. 
Well, it was Friday, and Friday is bargain day, 
and we were going to look at several things,| but 
the main thing, Mrs. Green wanted a tea wajgon 
like the one I had bought, and that was the rhain 
thing. 

Q. Where were those tea wagons located in 
the store? A. Well, I do not know just vfhat 
floor, but they had displayed on the fourth floor 
a tea wagon, right there at the elevators. 

Q. Were you to make any purchase on j the 
fourth floor? A. No, not that I recall. 

7 j 

Q. Were you to make any purchase anywhere 
else in the building? A. May I correct that 
statement ? 

Q. Yes. A. I was—I wanted to buy sbme 
candy on the fourth floor. 

Q. Is the candy counter located on the foflrth 
floor, or was it at that time? A. There was a 
candy counter on the fourth floor at that tirhe” 
(R. 27). | 

Plaintiff further testified that the elevator operator 
did not close the inside lattice door; that she “iwas 
facing the elevator door and the elevator suddenly 
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went down, real quick, and when the elevator stopped, 
it was below the fourth floor; it was not down to the 
third, but it was below the fourth floor, and it stopped 
with a jerking, swinging motion and it threw me 
against the outside elevator shaft door and scraped my 
knee up and down against the shaft door’’ (R. 28). 
Plaintiff told Mrs. Greene that she had hurt her knee, 
whereupon they went to the ladies dressing room, ex¬ 
amined it and found it very red; then “Mrs. Greene 
and I went around and bought some candy and I told 
Mrs. Greene that I did not feel like going on shopping, 
so I went up to the lunch room (in defendant’s store) 
and got my lunch, and at the appointed time I went 
back to work” at 2:45 p. m. Plaintiff continued to 
work the remainder of the day and all day the next 
day, a Saturday, until 6 p. m., but as her knee had be¬ 
gun swelling, she did not return to work the following 
Monday, or at any time thereafter, having employed 
Dr. C. R. King to attend her beginning on Tuesday, 
March 2nd. She asked a friend to notify the defend¬ 
ant, but the friend “did not get a chance to report it” 
(R. 28). 

Plaintiff also testified that when she went to work 
for defendant, she was instructed that “no employee 
was allowed to sell an employee anything unless they 
had their coat and hat on” and when she entered on 
her duties in the morning, when she went out to lunch 
and when she went off duty, she punched a time clock 
located in her department on the fifth floor, but, on 
cross-examination, when it was brought to her atten¬ 
tion that defendant had no time clocks, she admitted 
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that she was mistaken; that she had also worked at the 
Palais Royal and “may have gotten the two mixed 
up,” but she did “sign a sheet of paper” unddr the 
honor system in force at defendant’s store (R. 2|7, 29- 

i 

30). When she made a purchase at defendant’s store, 

i 

she was always allowed an employee’s discount, but 
she did not get a discount when she bought the candy 
at the lunch hour that day because she did ndt get 
enough to get the discount (R. 30). 

On cross-examination, when plaintiff was asked hbout 
her main object in meeting Mrs. Greene that da jf, she 
replied: “She (Mrs. Greene) wanted to look overjsome 

i 

tea wagons. I did not know she was going to purchase 
one that day, but she wanted to look over the tea 

wagons like the one I had bought there” (R. 29)^ and, 

| 

on recross-examination, said that she had gotten her 
own tea wagon on the fourth floor near the elevator 
and “that is where I was going to take Mrs. Grebne;” 
at the time she was hurt that was her destination and 
she did look at those tea wagons on the fourth!floor 
(R. 30). | 

! 

Laura Greene, who lived near the plaintiff in 11926, 
testified that on the day in question she went tb de¬ 
fendant’s store and met plaintiff at her lunch hour; 
plaintiff “was to meet me to go shopping, and we 
looked through the cooking utensils and went opt to 
the elevator and we were to go down, we had decided 
to go down to the fourth floor and look at the j reed 
furniture, at tea tables especially.” This witness de¬ 
scribed the accident itself as follows: 

i 

i 

! 
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“We entered the elevator, the second one from 
the F Street entrance, as I remember, we were 
going to get off at the fourth floor, and the ele¬ 
vator went down very unusually fast and then 
went over the fourth floor and sort of jumped 
back to the floor, and Mrs. Lineberry,—I stood 
with my back against the elevator, like this, 
leaning against the elevator, and she stood with 
her side to me, like this, facing the door, and as 
the elevator gave a jerk to come back to the 
floor Mrs. Lineberrv lost her balance, evidently, 
and struck against the elevator door and hurt 
her knee. She complained about it at the time, 
she said, ‘oh, my, that hurts’ ” (E. 31). 

Mrs. Greene thought that the inside lattice door was 
not closed and she “did not know what plaintiff’s knee 
came in contact with unless it was that door lattice” 
(R, 31). 

Mrs. Greene further testified “We did not go in and 
look at the tea tables, as we intended to do, because 
Mrs. Lineberry’s knee pained her from bumping 
against the door; and she said she would go to the 
ladies room and look at it, so we did” finding a red 
mark; “we had intended formerly to go out for lunch, 
but we did not go out. Mrs. Lineberry said she did 
not feel like going out, and we bought some candy on 
the fourth floor,” plaintiff bought it (R. 31). 

On cross-examination, Mrs. Greene described the ob¬ 
ject of her visit to defendant’s store, as follows: 

“Q. Did she have a tea table she had gotten 
and you were going to get one like it ? A. Why, 
I was going to look at these tables. She had 
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boughten one, but 1 don’t remember I specially 
wanted one like it, but a reed one. 

Q. But you had discussed tea tables?; A. 
Yes. 

Q. And she ivas going with you to look over 
tea tables at Woodward & Lothrop’s? A .! Yes 
sir . 

Q. And that was the object of your goikg to 
the fourth floor? A. Yes, sir. 

Q. From the fifth to the fourth floor! A. 
Yes. | 

Q. Not to purchase candy? A. Yes,\ not 
especially to purchase anything, but just to\look 
at the tea tables. 

Q. Do you remember how she was dressed 

when you saw her at that time? A. W<^11, I 

couldn’t say especially how she was dressed, 

but she was ready for the street. She! had 

* 

changed and was ready for the street, because 
we had intended to go out. I remember I! said 
to her, ‘Oh, you are all ready.’ And shej said 
‘Yes.’ I was a little late and she was reijidy” 

(R. 32). ; 

j 

j 

This witness further said that she had told the plain¬ 
tiff “I would meet her and look at the tables an(l the 
kitchen utensils, and then go out to shop the relst of 
the noon hour” (R. 32). j 

John N. Harding, defendant’s superintendent, Called 
as a witness for the plaintitf, merely testified th^t de¬ 
fendant’s store occupied almost a block, had ;four 
freight and twelve passenger elevators and had about 
80 departments with about 2000 employees (R. 32-33). 
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Plaintiff’s husband, plaintiff’s physician and var¬ 
ious friends and neighbors testified in regard to the 
injury to plaintiff’s knee, for which she was treated 
from March until November, 1926, after which she did 
not require the services of a physician (R. 30, 33-34). 

Defendant, being unable to produce any witnesses 
to the accident, offered no evidence in regard thereto, 
plaintiff admitting that she did not report the acci¬ 
dent, was not acquainted with the elevator boy who 
was operating the elevator and had not seen him since 
(R. 37). 

Charles C. Van Horn, who had charge of defendant’s 
relief association, testified, on behalf of defendant, 
that he heard of the accident from some one and called 
on plaintiff about a week after the accident; that he 
asked her whether her trouble was due to an automo¬ 
bile accident in which she was involved the preceding 
vear and she said that it was not. 

Three other employees, Eva E. Gillott, Elizabeth 
Woodcock and Howard R. Bitting, testified that, prior 
to the accident in the elevator, plaintiff had told them 
about being injured in an automobile accident during 
the summer of 1925 (R. 34-36), but in rebuttal plain¬ 
tiff’s husband, physician, friends and neighbors, tes¬ 
tified that thev had never heard of anv such automo- 
bile accident and plaintiff denied that she had had 
such an accident or had ever made any such state¬ 
ments to defendant’s employees (R. 37-38). 
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Howard R. Bitting, floor manager of the china de¬ 
partment where plaintiff was employed, also testified 
that defendant had no time clocks, but had the honor 
system, under which employees signed a sheet upon 
arrival in the morning, upon leaving for lunch, upon 
returning from lunch, and upon leaving the building, 
but lie did not know whether such records for 1926 
were still in existence (R. 36). 

j 

Dr. Charles S. White, a surgeon, testified, on belialf 
of defendant, in regard to examinations which he made 
of plaintiff in July, 1926, and March, 1929 (R. 34).I 

I 

i 

Motion for Directed Verdicts. 

At the close of all of the evidence, counsel for the 
defendant indicated an intention to move the Coiirt 
to direct verdicts for the defendant and the Trial 
Judge immediately suggested that where there 'vyas 
doubt, the attitude of the Court of Appeals was that 
verdicts should be taken “on the question of damages’’ 
(R. 38). | 

Thereafter, counsel for defendant made a foripal 
motion that verdicts be directed in favor of the de¬ 
fendant and the substance of the argument made jin 
support of such motion will be found in the Record 
(R. 40-42). | 

Verdicts Subject to Opinion of Court. 

i 

The Trial Judge finally announced that he would 
submit the cases to the jury “on the question of dain- 
ages alone, subject to the opinion of the Court as|to 
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whether the plaintiff can recover on her evidence” (R. 
43). 

After some discussion as to the form of the verdict 
during which counsel for defendant contended that the 
verdict should be taken in accordance with Rule 49 of 
the lower Court, the Trial Judge instructed the jury 
upon the question of damages only (R. 44-46). 

The jury returned a verdict in favor of Mary A. 
Lineberry for $5,000 and in favor of Willie E. Line- 
berrv for $1,500, subject to the opinion of the Court 
as to whether the plaintiff in each case was entitled to 
recover from the defendant in any view of the evidence 
(R. 46). 

Thereafter defendant filed motions for a new trial 
on the ground that the verdicts were excessive (R. 13, 
20), and briefs were filed by both parties, it being- 
claimed in the brief filed by defendant, among other 
things, that there was a variance between the allega¬ 
tions of the declaration and the evidence, and that the 
evidence showed that the female plaintiff was injured 
solely by the negligence of her fellow servant, the 
elevator operator, for whose negligence the defendant 
was not liable to plaintiffs (R. 47). 

% 

Judgments. 

On June 29, 1929, Mr. Justice Stafford rendered a 
brief oral opinion, which was not reported, overruling 
defendant’s motions for a new trial, and directed the 
Clerk to enter judgments for above amounts in favor 
of plaintiffs against defendant, whereupon defendant 
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duly excepted to the opinion, ruling and judgments, 

upon the grounds set forth in the Record (R. 47-48). 

| 

i 

i 

! 

ASSIGNMENT OF ERRORS. 

i 

The lower Court erred: 

1. In denying defendant’s motion to direct verdicts 
in favor of defendant; 

1 i 

i 

i 

2. In refusing to hold, upon the pleadings and levi- 
dence, that, at the time the female plaintiff was! in¬ 
jured, she was a fellow servant of defendant’s elevator 
operator, and that the defendant was not liable to 
plaintiffs because of said elevator operator’s negli¬ 
gence ; 

3. In refusing to hold, as matter of law, that upon 
the undisputed evidence, the female plaintiff’s em¬ 
ployment, at the time she was injured, had not ceased 
and determined, and in refusing to hold that she \iras, 
at that time, an employee of defendant, to whom the 
fellow servant rule applied; 

* I 

I 

4. In refusing to hold that there was a variance in 
that the evidence did not support the allegations of the 
third count of the declaration in No. 71,979 (or first 
count in No. 75,272); 

j 

5. In refusing to hold that there was a variance in 
that the evidence did not support the allegations of 
the amended fourth count of the declaration in jNo. 
71,979 (or second count in No. 75,272); 

l 

i 

i 

j 


! 
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G. Iii entering judgments for the plaintiffs on the ver¬ 
dicts, which had been taken subject to the opinion of 
the Court as to whether the plaintiffs were entitled to 
recover from the defendant. 

ARGUMENT. 

The assignments of error may be considered to¬ 
gether because they all relate, directly or indirectly, 
to the question whether the lower Court erred, in re¬ 
fusing to hold, as matter of law upon the undisputed 
facts, that the female plain tiff was, at the time of her 
injury, a fellow servant of the elevator operator, for 
whose negligence the defendant was not liable to 
plaintiffs. 

A correct answer to this question may be found by 
considering (1) whether the fellow-servant rule ap¬ 
plies to this case and (2) whether the relationship of 
master and servant continued up to the time of the 
accident. 

The fourth and fifth assignments raise very much 
the same point in a different way, namely, whether 
there was a variance between the allegations and 
proof, in that the counts of the declarations, upon 
which the cases were tried, alleged that the female 
plaintiff was merely a 4 ‘passenger” in the elevator 
and intimated that she was a “customer,” while the 
evidence showed conclusively that she was an “em-- 
ployee” of the defendant. 
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Fellow-servant Rule Applies. 


Counsel for appellees seriously contended in! the 
Court below that the fellow servant rule did not a|>ply 
to this case and cited a few State decisions in support 
of that view, but according to the weight of authority, 
even in the State Courts, the fellow-servant rule is 
applicable, as shown by the following illustrative 


cases: 


A girl employed in the tailoring department 
of a dry goods store is a fellow servant of; the 
. operator of an elevator in the store. 

Spees. v . Boggs, 198 Pa. St. 112. j 

An elevator bov in a hotel is a fellow servant 
of bell boy. 

Kitchen Bros. Hotel Co. v. Dixon, 71 Neb. 

293. 

l 

A chambermaid in a hotel is a fellow servant 
of an elevator operator employed therein. 

Oriental Invest. Co. v. Sline, 17 Tex. Civ. 

App. 692. 

An elevator boy is a fellow servant of an Elec¬ 
trician and engineer employed in a hotel. 

McCarty v. Rood Hotel Co., 144 Mo. 

397. ' ! 

An elevator operator in a building where a 
railroad company’s drafting department is; lo¬ 
cated is a fellow servant of a draftsman. 

Fouquet v, N. Y. C. & H. R. R. Co., 123 

App. Div. 804; 108 N. Y. Supp. 525i. 


i 

i 

! 
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In Canada, in the case of Carnahan v. Robert Simp¬ 
son Co., 32 Out. Rep. 328, an elevator man in a depart¬ 
ment store was held to be a fellow servant of an em¬ 
ployee in the dressmaking department. 

Whatever may be the decisions in the different* 
States, however, it seems sufficient to cite only two 
or three cases in the Supreme Court of the United 
States in order to show how fully the rule is applied in 
Federal jurisdictions. 

B. & 0. R. R. Co. v. Baugh, 149 U. S. 368; 

N. P. R. Co. v. Peterson, 162 U. S. 346; 

N. E. R. Co. v. Conrov, 175 U. S. 323; 

N. P. R. Co. v. Dixon, 194 U. S. 338. . 


See also: 

Vermillion v. B. & 0. R. R. Co., 38 App. D. C. 
434; 

Spates v. Wells Bros., 43 App. D. C. 555. 

After reviewing the Federal cases, this Court has 
well summarized the rule as follows: 

“From a review of the cases, the general rule 
seems to be that all employees of a corporation 
except heads of separate departments, are fel¬ 
low servant s.” 

Collins v. Danforth Co., 36 App. D. C. 

592, 599. 

In the recent case of Southern Rv. Co. v. Taylor, 57 
App. D. C. 21, this Court again reviewed the Supreme 
Court cases and while Mr. Justice Robb dissented upon 
one point, all of the Justices of this Court agreed that 
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the plaintiff in that case, being the operator of an 
elevator in defendant’s office building, was a fellow 
servant of the engineer who was called to perforin a 
mechanical piece of work in connection with the Oper¬ 
ation of the elevator. 

Defendant Not a Common Carrier. 

\ 

As a last resort, in order to avoid the effect o| the 
fellow servant rule, counsel for the plaintiffs 'con¬ 
tended in the Court below that the defendant was a 
common carrier within the ambit of the Employers’ 
Liability Act of June 11, 1906, 34 Stats. 232, which 
abolished the fellow servant rule as applied to corhmon 
carriers engaged in commerce. The constitutionality 
of this Act as applied to the District of Columbia 1 has 
been sustained (El Paso & X. E. Rv. v. Gutierrez, ! 215 
U. S. 87), although it was held to be unconstitutional 
as applied to the States (Employers’ Liability C&ses, 
207 U. S. 463). Of course, the Employers’ Liability 
Act of April 22, 1908, 35 Stat. 65, has no bearing upon 
the present case because it relates only to common car¬ 
riers bv railroad. 

Such argument by plaintiffs’ counsel, however,! was 
completely answered by the opinion of this Couft in 
Southern Ry. Co. v. Taylor, 57 App. D. C. 21, wh^re it 
was held that the Southern Railway, in operating an 
elevator in its office building was not a “commoni car¬ 
rier” within the meaning of the Employers’ Liability 
Act of 1906. | 

Counsel for plaintiffs filed a separate brief in the 
Court below in which they cited some State cases to 
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support their claim that the operator of an elevator 
is a common carrier and attempted to differentiate this 
case from the Taylor Case, on the ground that while the 
Southern Railway, in operating an office building, was 
not “engaged in commerce,” the defendant in this case, 
in operating a department store, was engaged in com¬ 
merce. 

Many cases may be found in State Courts holding 

V tw/ 

that owners of buildings, in which elevators are pro¬ 
vided for the use of patrons and employees, are not 
common carriers, for example, 

McDonough v. Lanpher, 55 Minn. 501; 

Walsh v. Cullen, 235 Ill. 91, 

but it seems unnecessary to review such State cases, 
because the question has been so definitely settled in 
this jurisdiction in the Taylor Case, in which this Court 
based its decision, not so much upon the matter of en¬ 
gaging or not engaging in commerce, but upon the 
ground that the defendant in that case, in operating 
its office building, was not a “common carrier” at all, 
saying: 


“Bouvier defines a common carrier as ‘one 
whose business, occupation, or regular calling 
it is to carry chattels for all persons who may 
choose to employ and remunerate him.’ This 
of course applies, not only to the carrying of 
chattels, but to the carrying of passengers for 
hire. It will be observed, however, that a com¬ 
mon carrier is required to extend its services 
to ‘all persons who may choose to employ and 
remunerate him.’ In other words, a common 
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carrier is a public utility, a public servant^ re¬ 
quired to extend its services to all who request 
it, providing they place themselves within; the 
lawful rules and regulations governing its!use 
and operation. It logically follows that the| op¬ 
erator of an elevator in an office building isi not 
a common carrier, nor is he engaged in Com¬ 
merce. He is not required to carry all who may 
demand passage. The matter of extending serv¬ 
ice is entirely within his control. The elevUtor 
is merel}' an instrumentality furnished for! the 
convenience of those who occupy and use!the 
building, at all times within the control of!the 
owner. ’ ’ 

i 

I 

j 

####### 

i 

i 

i 

“A street car, for example, and an elevator, 
are both instrumentalities for the carrying of 
passengers, and the duty of exercising the high¬ 
est degree of care in their operation for the 
safety of passengers is equally imposed. It, 
however, by no means follows that, because a 
street car is a common carrier, an elevatojr is 
also a common carrier. The distinction is clear. 
In the first instance, we are dealing with a pub¬ 
lic utility, operated for the accommodatioii of 
the public generally, required to give service 
to all who apply, bringing themselves withip its 
lawful rules and regulations. In the latter! in¬ 
stance, we are not dealing with a public utility, 
but with a private instrumentality, operated to 
carry such persons in and about the building 
as to whom the owner may see fit to extend the 
accommodation. 

We have not overlooked the decisions in cer¬ 
tain state cases. Orcutt v. Century Building Co., 

| 

I 

i 
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201 Mo. 424, 99 S. W. 1062, 8 L. R. A. (N. S.) 
929, Springer v. Ford, 189 Ill. 430, 59 N. E. 
953, 52 L. R. A. 930, 8 Am. St. Rep. 464, in which 
the operator of an elevator in an office building 
has been referred to as a common carrier of 
passengers; but those cases arose from injuries 
inflicted upon passengers, and the courts were 
considering the degree of care due in such a 
case, and were applying the oft-repeated com¬ 
parison, in that respect, between the operator 
of an elevator and a common carrier; hence the 
statement that the operator of the elevator is a 
common carrier was unnecessary to the deci¬ 
sions/ ’ 

This Court then quotes, with approval from an opin¬ 
ion by Mr. Justice Holmes, delivered when he was 
Chief Justice of Massachusetts, holding that an ele¬ 
vator in a building is not a common carrier, as fol¬ 
lows : 


“It also goes back to the old principles con¬ 
cerning common callings. Carriers not exer¬ 
cising a common calling as such are not com¬ 
mon carriers, whatever their liabilities may be. 
But the defendant did not exercise the common 
calling of a carrier, as sufficiently appears from 
the fact that he might have shut the elevator 
door in the 'plaintiff’s face , and arbitrarily have 
refused to carry him , without incurring any lia¬ 
bility to him” (Seaver v. Bradley, 179 Mass. 
330). 

This Court then concludes: 

“The conclusion is irresistible that defendant, 
in the operation of its elevator in its office 
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building, is not affected by the statute abolish¬ 
ing the fellow-servant doctrine, as applied to 
common carriers engaged in commerce or tfade 
in the District of Columbia.” j 

i 

• i 

The foregoing language is clearly applicable to the 
present case. The defendant was not engaged ip the 
transportation of passengers as a public or qmsi- 
public calling, but was conducting a department store, 
and the operation of the elevators was a mere incident 
of that mercantile business. Paraphrasing the ! lan¬ 
guage in the Taylor Case, Woodward & Lothrop were 
not required to carry all who might demand passage; 
the matter of extending service was entirely within 
their control; the elevator was merely an instrumen- 

i 

talitv furnished for the convenience of those wild oc- 
cupied and patronized the store, at all times within 
the control of the owner; and the “conclusion is irre- 

i 

sistible” that defendant, in operating its store, |was 
“not affected by the statute abolishing the fellow-serv¬ 
ant doctrine, as applied to common carriers engaged in 
commerce or trade in the District of Columbia.” j 

Relationship of Master and Servant continued up to 

Time of Accident. 

j 

Innumerable cases are collected in the following 
notes and elsewhere in support of the general propo¬ 
sition that the relationship of master and servant jcon- 
tinues while the servant is going to and from wfork, 
especially while on the master’s premises, and a tem- 
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porary stoppage of work, during the lunch hour or 
even for the employee’s own purposes, will not de¬ 
stroy or interrupt the relation. 

18' R. C. L. 582; 

12 L. R. A., N. S. 853; 

23 L. R. A., N. S. 955; 

6 A. L. R. 1151; 

10 A. L. R. 169; 

21 A. L. R. 1223; 

36 A. L. R. 909; 

49 A. L. R. 424. 

It is impossible, within the limited space of this brief, 
to review or even cite the hundreds of cases on the 
subject, but reference is hereinafter made to a few de¬ 
cisions, which appear to be particularly pertinent, 
many of them relating to injuries to employees using 
elevators or stairways on the employer’s premises, or 
immediately adjacent thereto, during the lunch hour, 
or while going to or from work. 

Some of these cases arise under workmen’s compen¬ 
sation laws, hours of service laws, or relate to assump¬ 
tion of risk or to the applicability of the fellow servant 
doctrine, as in the present case, but it is well settled 
that the rule is the same whether it is invoked in favor 
of the employer or employee. 

“The distinction between employment and 
non-employment is the same, whether it works 
in favor of the master or of the servant. In 
the case at bar the plaintiff is contending that 
his employment ceased before the accident; but 
in the next case the employee may be driven to 
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maintain that his employment is prolonged to 
his final departure from the premises.” ! 
Willmarth v. Cardoza, 176 Fed. 1, !3. 


Where a woman employed at a weekly salary as a 
buyer in a store was given a regular lunch hour; to do 
with as she saw fit, ate her lunch in the store and was 
using one of the elevators for the purpose of leaving 
the building to purchase some theatre tickets,; when 
she was injured, it was held that the injury arose out 
of and in the course of her employment within the 

i 

meaning of the workmen’s compensation act; that she 
should have proceeded under that act and could not 
recover at common law. At the first trial, the Court 
submitted to the jury the question “At the time of 
the accident alleged in the plaintiff’s amended declara¬ 
tion, was she an employee of the defendant?” aijid the 
jury answered “she was not,” but Chief Justice OEtugg, 
of the Supreme Court of Massachusetts, held thht the 
lower Court should have ruled, as matter of law, that 
plaintiff ivas an employee and should have directed a 
verdict in favor of defendant. 

White v. E. T. Slattery Co., 236 Mass. 28. 

Where an employee of defendant’s tracing depart¬ 
ment was injured on defendant’s elevator while on her 
way to go out of the building at the noon hour tio buy 
a birthday present for her sister, or on some personal 
errand, it was held that the injury occurred jn the 
course of her employment, the Court saying: j“ The 
plaintiff was coining down the elevator and by reason 
of the negligence of the operator of the elevator, as 
she was about to get out, the elevator started up and 
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caused her injuries, for which she complains. * * * 
That safe entrance and safe exit which the defendant 
is required to furnish in addition to this employment 
is a safe exit at any time for any purpose when the 
plaintiff’s time is not demanded under her contract 
in the defendant’s building.” 

Martin v. Metropolitan Life Ins. Co., 197 App. 

Div. N. Y. 382. 

Where a seamstress employed in defendant's plant, 
which was on one of the upper floors of a building, was 
injured by falling as she entered the lower hall, over 
which defendant had no control, the Court of Appeals 
of New York reversed the Appellate Division, 198 
App. Div. 674, which had held that her injuries did 
not arise in the course of her employment because she 
had not entered defendant’s “premises.” 

Ross v. Howieson, 232 N. Y. 604. 

Where an employer occupied the fifth floor of a 
building under a lease and one of his employees was 
injured while using the elevator on his way to that 
floor shortly before the hour when he commenced 
work, the Court held that he was covered by the Massa¬ 
chusetts workmen’s compensation act. 

Latter’s Case, 238 Mass. 326. 

An injury to one employed by the week, upon stairs 
which are not under the employer’s control, but afford 
the only means of going to and from the workroom, 
while leaving the premises for the purpose of pro- 
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curing a luncheon, arises out of and in the course of 
his employment, within the meaning of the workmen’s 
compensation act. 

Sundine v. Dunne & Co., 218 Mass. 1. 


The New York workmen’s compensation statute 
covers injuries “arising out of and in the course of jem- 
ployment” and the Court of Appeals of New Ybrk, 
construing that statute held recently that the relation 
of master and servant did not cease and was not sus¬ 
pended where a chef employed in a hotel at a weekly 
wage with room and board, was suffocated while ‘I* off 
duty” sleeping in his room in the hotel. 

Giliotti v. Hoffman Catering Co., 246 N. Y. £79. 

Where an employee of a telephone company, whose 
employment was on the upper floor of a building 
owned by the company, was injured in an elevator 
while leaving work, the accident arose out of ancjl in 
the course of his employment within the meaning of 
the Compensation Act. 

i 

Lienau v. Northwestern Tel. Co., 151 Minn. 258. 


Where an employee was injured on a freight eleva¬ 
tor on her way to work twenty minutes before the time 
to go on duty, her injury arose in the course of her 
employment. 

Novack v . Montgomery, Ward & Co., 158 Minn. 
495. | 

i 

i 

Where a barber shop porter, who had gone to pur¬ 
chase a bottle of milk for lunch, was injured, on Ire- 
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turning to the building, while attempting to use an 
elevator which was provided by the owner of the build¬ 
ing for the use of all the tenants, it was held that his 
injury arose in the course of his employment. 

Papineau v. Industrial Acc. Com., 45 Cal. App. 
181. 

Where an employee left the building in which she 
was employed, went across the street to procure some 
lunch and as she was returning in an elevator to the 
first door of said building to eat her lunch, the elevator 
ran past the first floor whereupon she became excited, 
tried to get off and was killed, it was held that the 
accident arose in the course of her employment. 

Johnson Coffee Co. v. McDonald, 143 Tenn. 505. 

Where defendant’s business was conducted on the 
fourth floor of a building, which was reached by an 
entrance platform and stairs, and plaintiff on his way 
to work slipped on the platform and broke his leg, he 
was an employee within the meaning of the Workmen’s 
Compensation Act. 

Black v. Herman, 297 Pa. 230, 146 Atl. 550, de¬ 
cided in 1929. 


Under the Federal Hours of Service Act, 34 Stats. 
L. 1415, a railroad employee engaged in interstate 
commerce is not permitted to “remain on duty” for 
a longer period than sixteen consecutive hours, and it 
has been repeatedly held that short periods off duty, 


* 


31 


i 

j 

i 

i 

i 

i 

i 


an hour each for midday and evening meals, do liot 
break the “continuity of service.'' 

IJ. S. v. Northern Pac. Ry. Co., 213 Fed. 539 ; 

U. S. v. Chicago, M. & P. S. Ry. Co., 197 Fkd. 

624. | 

| 

“As long ago as Milton it was said ‘They 
also serve who only stand and wait. ’ ’ ’ 

U. S. v. Denver & R. G. R. R. Co., 197 
Fed. 629, 632. j 

Even a period of waiting two hours at a “turn- 

j 

around” terminal does not break the “continuityiof 
service. ’ ’ 

Minneapolis & St. L. R. Co. v. U. S., 245 F^d. 
60. | 

Where a night operator of an elevator in an office 
building, who arrived at the building five or ten min¬ 
utes before he was to begin work and entered ones of 
the elevators operated by another employee to go!to 
a dressing room on the sixteenth floor, was injured by 
a sudden movement of the elevator while he was at¬ 
tempting to alight at the sixteenth floor, the Supreme 
Court of Pennsylvania affirmed the action of the trial 
court in directing a nonsuit on the ground that the 
plaintiff and elevator operator, whose negligeiice 

caused the injury, were fellow servants at the time \of 

i 

the accident. 

Lyons v. Peoples Savings Bank, 251 Pa. $t. 
569. | 

I 

j 
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i 
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A waitress in a hotel who has, according* to custom, 
gone for a walk after her day’s duties are done, is not, 
in attempting to use the elevator to return to her room, 
a passenger, but the master and servant relationship 
continues. 

Walsh v . Cullen, 235 Ill. 91. 

Employees permitted, but not required, to ride in 
their employer’s elevator in going to or from their 
place of work, are still employees and not passengers. 

McDonough v. Lanpher, 55 Minn. 501. 

In addition to the decisions already cited, the fol¬ 
lowing cases hold that the relation of master and 
servant is not suspended during the noon or lunch 
hour, especially when the servant remains upon the 
master’s premises. 

Broderick v. Detroit Union R., 56 Mich. 261; 

Boner v. Eastern Mich. Power Co., 210 Mich. 
142; 

Brown v . Bristol Last Block Co., 94 Vermont 
123; 

Carter v. St. Louis Ry. (Mo. App.), 271 S. W. 
358; 

Jackson v . Butler, 249 Mo. 342; 

Domestic Block Co. v. Holden, 56 Ind. App. 
634; 

Boyle v. Columbian Co., 182 Mass. 93; 

Zurich Co. v. Brunson, 15 Fed. (2nd) 906. 

Variance Between Pleadings and Evidence. 

In the first and second counts of the original declara¬ 
tion in No. 71,979, it was alleged that the plaintiff was 
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a saleslady employed by defendant and that she was 
injured by defendant’s elevator operator (R. 3-5). 
Justice Siddons, holding- that plaintiff and the ! ele¬ 
vator operator were fellow servants, sustained a!de¬ 
murrer to those counts (R. 9), even though it was 
alleged, as a conclusion of law, that they were not fel¬ 
low servants (R. 3-5). The demurrer to the third 
count was overruled because it was there alleged that 
plaintiff was a “passenger” (R. 7). The amended 

i 

fourth count alleged in detail that plaintiff’s employ¬ 
ment had “ceased and determined and she had leftiher 
said place of employment” and went to one of the ele¬ 
vators for the “sole purpose” of going to the fourth 
floor “to make a purchase of certain goods” and!she 
entered the elevator as a “passenger, which she and 

I 

all other customers and prospective customers were 
invited by defendant to do” (R. 10). 

The evidence, however, sustained the allegation tiliat 
she was a “saleslady,” as alleged in the first and Sec¬ 
ond counts, to which the demurrer was sustained, and 

i 

did not "sustain the allegation that she was a “cus¬ 
tomer” or “passenger.” 

Plaintiff’s own evidence shows that it was not her 
“sole purpose” to make a purchase on the fourth flexor, 
but the “main object” of going to the fourth floor was 
to show some tea tables to her friend, Mrs. Grebne 
(R. 27). In doing so, plaintiff was performing a serv¬ 
ice for her employer. Plaintiff at first testified that 
she made no purchases on the fourth floor (R. 27), hut 
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corrected herself and testified that she bought a small 
quantity of candy, after the accident (R. 27, 30). 

Mrs. Greene testified that they planned originally 
to go outside the store to shop and plaintiff had her 
coat and hat on all ready, but they decided to go to the 
fourth floor “not especially to purchase anything , hut- 
just to look at the tea tables” (R. 32). 

The evidence shows conclusively that plaintiff was 
not merely a passenger, or customer, but was an em¬ 
ployee, at the time of the accident. Upon the undis¬ 
puted facts, the Court should have so held as matter 
of law. 


Question of Law, Not of Fact, Involved. 

The facts being undisputed, as hereinbefore and 
hereinafter shown, the plaintiff’s status should have 
been determined by the lower Court as a matter of law 
and verdicts directed in favor of the defendant. 

In the Court below, counsel for plaintiff relied upon 
the ancient case of Northwestern Union Packet Co. v. 
McCue, 17 Wall. 508, to support his contention that 
there was an issue of fact as to whether plaintiff’s em¬ 
ployment had terminated prior to the accident, but in 
the McCue case, a bystander was temporarily employed 
for only two and one-lialf hours to do a certain speci¬ 
fied piece of work, namely, to carry some freight from 
a warehouse and put it on a boat, and after finishing 
the job, he was told to get his pay at the office on the 
boat, which he did. After completing his work and 
after receiving his pay, while he was going ashore, the 
gang plank was pulled while he was on it and he re- 
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ceived injuries which resulted in his death. He was a 
casual employee who would not have been covered 
under a modern workmen’s compensation law, similar 
to that now in force in the District of Columbia, fvhich 
excludes ‘‘employment that is casual” (45 Stats. 600). 
The language used in the McCue case has no applica¬ 
tion to the case at bar, where the plaintiff was regu¬ 
larly and permanently employed by the week, not by 
the hour, from 9:15 a. m. to 6 p. m. each day, with the 
usual period for lunch (R. 26, 29). 

In P. B. & W. R. R. Co. v. Tucker, 35 App. D. C. 123, 
affirmed in 220 U. S. 608, this Court distinguished the 
McCue case, and held, as matter of law, that Ticker 
was an employee within the protection of the Employ¬ 
ers’ Liability Act, where he had been called at his 
boarding house to go on duty and while on his why to 
take a train to go -to the locomotive on which he wjas to 
serve as fireman, he was killed by a train on defend¬ 
ant’s tracks, the Court saying (p. 139): 

“We think the better rule, the one founded in 
reason and supported by authority, is that the 
relation of master and servant, in so far as the 
obligation of the master to protect his servant 
is concerned, commences when the servant, in 
pursuance of his contract with the master, is 
rightfully and necessarily upon the premises of 
the master . The servant in such a situation is 
not a mere trespasser nor a mere licensee, j He 
is there because of his employment, and we see 
no reason ivhy the master does not then owe him 
as much protection as it does the momeht he 
enters upon the actual performance of his tdsk .” 

j 
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The McCue case, decided in 1873, can have little 
weight as compared with the recent announcements of 
the Supreme Court in 

North Carolina R. R. v. Zachary, 232 U. S. 248; 
Cudahy Co. v. Parramore, 263 U. S. 418; 
Bountiful Brick Co. v. Giles, 276 U. S. 154. 

In the Zachary case, just cited, a fireman, who had 
been preparing an engine for an interstate trip, left 
the engine apparently to go to his boarding house on a 
personal errand and was killed before going beyond 
the railroad yard. His destination was not clearly 
shown by the evidence and yet the Supreme Court held, 
as matter of law, that he was an employee within the 
protection of the Employers’ Liability Act, saying: 

“Again, it is said that because deceased had 
left his engine and was go ill g to his boarding¬ 
house, he was engaged upon a personal errand, 
and not upon the carrier’s business. Assuming 
(what is not clear) that the evidence fairly 
tended to indicate the boarding-house as his 
destination, it nevertheless also appears that 
deceased was shortly to depart upon his run, 
having just prepared his engine for the pur¬ 
pose, and that he had not gone beyond the limits 
of the railroad yard when he was struck. There 
is nothing to indicate that this brief visit to the 
boarding-house was at all out of the ordinary, 
or was inconsistent with his duty to his em- 
ployer. It seems to us clear that the man was 
still ‘on duty,’ and employed in commerce, not¬ 
withstanding his temporary absence from the 
locomotive engine.” 
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In Bountiful Brick Co. v. Giles, 276 U. S. 154, Giles, 
an employee of the Brick Company, was killed ydiile 
crossing a railroad track in proximity to the brick 
yard to which he was going to work. Although he had 
not reached his employer’s premises, the Court Jield, 
as matter of law, that the relation of master and serv¬ 
ant had begun, saying: 

4 4 And employment includes not only thb ac¬ 
tual doing of the work, but a reasonable margin 
of time and space necessary to be used in pas¬ 
sing to and from the place where the work is to 
be done. If the employee be injured while pas¬ 
sing, with the express or implied consent of the 
employer, to or from his work by a way over 
the employer’s premises, or over those of| an¬ 
other in such proximity and relation as to be 
in practical effect a part of the employer’s 
premises, the injury is one arising out of and, 
in the course of the employment as muck as 
though it had happened while the employee \was 
engaged in his ivork at the place of its perform¬ 
ance. In other words, the employment may be¬ 
gin in point of time before the work is entered 
upon and in point of space before the place 
where the work is to be done is reached. Proba- 

i 

bly, as a general rule, employment may be said 
to begin when the employee reaches the entrance 
to the emlpoyer’s premises where the work is to 
be done; but it is clear that in some cases! the 
rule extends to include adjacent premises used 
by the employee as a means of ingress land 
egress with the express or implied consent of 
the employer.” 
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Under the Federal Employers’ Liability Act, an in¬ 
struction is properly refused in an action by an em¬ 
ployee to recover for personal injuries under said Act, 

which informs the jury that, if they find that plaintiff 

*» 

had returned from work for the purpose of eating his 
noonday meal and was not engaged in performing any 
duty owing by him in his general employment to de¬ 
fendant, or that he was not performing any duty in¬ 
cidental to his general employment, but if they find 
that plaintiff was engaged in going after water for his 
own personal use and comfort, he cannot recover, 
since it submits a question of laic of an ultimate char¬ 
acter rather than one of fact. The employee’s employ¬ 
ment was not so severed or remote as to prevent a re¬ 
covery under said Act. In this case, “the plaintiff 
worked eight hours a dav at 75 cents an hour. His 
work began at 8 o’clock in the forenoon, continued 
until noon, was resumed at 1 o’clock, and ended at 5 
o'clock in the afternoon. His injuries were received 
during the noon hour.” 

Brock v. Chicago, R. I. & P. R. R. Co., (Mo.) 
266 S. W. 691; 36 A. L. R. 891. 

In the Taylor Case, 57 App. D. C. 21, this Court 
quotes from the opinion of Justice Holmes in Beutler 
v. Grand Trunk Ry. Co., 224 U. S. 85, where an em¬ 
ployee in a repair yard of a railroad was held, as 
matter of law, to be a fellow servant of a member of a 
switching crew, the Court saying: 

“It may be that in the state court the ques¬ 
tion would be left to the jury (citing State 
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cases). But whether certain facts do or do inot 
constitute a ground of liability is in its nature 
a question of law. To leave it uncertain i$ to 
leave the law uncertain. If the law is bad, jthe 
Legislature, not juries, must make a change. 7 ’ 

Facts Undisputed. 

I 

i 

The only evidence relating to the circumstances 
under which the accident occurred was that which fell 
from the lips of the female plaintiff and her friebd, 
Mrs. Greene. The only evidence offered by defendant 
related to the extent of the injuries Defendant’s fit¬ 
ness Bitting merely corroborated plaintiff’s corrected 
testimony that she did not punch a time clock, but 
* 4 signed a paper” under the honor system, when &he 
arrived at work, when she went to lunch, when she |re- 
turned and when she left in the evening (R. 36). 

In the nature of things, it was impossible for (de¬ 
fendant to offer any evidence concerning the accident 
itself. As shown by the evidence and said in defend¬ 
ant’s opening statement to the jury, the defendant 

i 

knew nothing about the accident until after it occur¬ 
red and was unable to locate any elevator boy or a|ny 
one else who knew anything about it. Plaintiff’s efforts 
to have the defendant notified were unsuccessful (R. 
28, 37); she was not acquainted with the elevator 
operator and never saw him after the accident (R. 37). 

Counsel for plaintiff contended that plaintiff, by the 
simple expedient of putting on her coat and hat, 
changed from the role of employee to the role of cus¬ 
tomer. Plaintiff testified that when she first entered 
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defendant’s employ, she was instructed that “no em¬ 
ployee was allowed to sell an employee anything unless 
they had their coat and hat on” (R. 27). There was 
no testimony, however, that plaintiff put on her hat 
and coat for the purpose of complying with this rule 
and converting herself into a customer. To the con¬ 
trary, the evidence was to the effect that when plaintiff 
and Mrs. Greene arranged the meeting, they intended 
to go shopping outside of the building and plaintiff 
put her hat and coat on for that purpose. Mrs. Greene 
testified: “She (plaintiff) had changed and was ready 
for the street, because we had intended to go out” (R. 
32); that she told plaintiff “I would meet her and look 
at the tables and the kitchen utensils, and then go out 
to shop the rest of the noon hour” (R. 32). 

After looking at the kitchen utensils, the plaintiff 
and Mrs. Greene both testified that their main object 
in using the elevator to go from the fifth to the fourth 
floor was for the plaintiff to show Mrs. Greene some 
tea wagons, which were located on the fourth floor 
yiear the elevator; “Mrs. Greene wanted a tea wagon 
like the one I had bought, and that was the main 
thing ” (R. 27). Plaintiff was then asked: 

“Q. Were you to make any purchase on the 
fourth floor? A. No, not that I recall” (R. 27). 

When her counsel began to press her further, she testi¬ 
fied, as an afterthought, 

“Q. Were you to make any purchase any¬ 
where else in the building? A. May I correct 
that statement? 
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Q. Yes. A. I was—I wanted to buy gome 
candy on the fourth floor ?’’ 

The idea of purchasing candy was secondary aiid so 
unimportant as compared with the “main object”!that 
she had forgotten it entirely. After the accident; she 
did buy some candy, but did not get enough to gef the 
usual employee’s discount (R. 30). What she did after 
the accident is immaterial. After the accident,! she 
changed her mind about going out of the store, but that 
is immaterial. 

Upon this slender thread, this intention back in the 
recesses of her mind to purchase a very small ampunt 
of candy, plaintiff must base her claim that she w|as a 
“customer” because there is absolutely no other; evi¬ 
dence that plaintiff purchased or intended to purchase 
anything at defendant’s store on the day of the acci¬ 
dent. 

On the other hand, Mrs. Greene testified positively: 

“Q. And she (plaintiff) was going with!you 
to look over tea tables at Woodward & I^oth- 
rop’s? A. Yes sir. 

Q. And that was the object of your going to 
the fourth floor? A. Yes sir. ! 

Q. From the fifth to the fourth floor?j A. 
Yes sir. 

Q. Not to purchase candy9 A. Yes, not es- 
specially to purchase anything, but just to look 
at the tea tables” (R. 32). 

Conceding, however, for the sake of the argument, 
that plaintiff had a dual purpose in going to the fourth 
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floor to show Mrs. Greene tea tables and also to pur¬ 
chase candy for herself, the undisputed evidence shows 
not only that the main object of the trip was to take 
Mrs. Greene to the tea tables, but it was their im¬ 
mediate and first destination (R. 30), the tea tables 
being near the elevator on the fourth floor (R. 27, 
30, 32). 

Paraphrasing the Zachary Case, 232 U. S. 248, 
quoted above, there is nothing to indicate that a pur¬ 
chase by plaintiff of a small amount of candy was at 
all out of the ordinary, or was inconsistent with her 
duty to her employer, but it seems clear that she would 
have been still “on duty” and in defendant’s employ, 
even if she had been engaged in the very act of mak¬ 
ing such a purchase in the store at the moment when 
she was injured. 

Whether Mrs. Greene intended to purchase or 
merely “look at” tea tables, is immaterial. A sales¬ 
lady’s duties require her to “show” articles to custo¬ 
mers as well as make sales. Although there is no tes¬ 
timony on the subject, it may be true that plaintiff was 
permitted to make sales only in the china department, 
but certainly there was no testimony to the effect that 
she should not, in a spirit of cooperation, at least 
“show” tea tables to a customer in the furniture de¬ 
partment. There is no evidence that she was acting 
beyond the scope of her employment in so doing. 

Plaintiff’s loyalty and first duty were to her em¬ 
ployer. She could not put on her hat and coat and say 
“I am now transformed from employee to customer, 
but even as a customer I am entitled to my employee’s 
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discount.’’ She could not say “I am no longer an 
employee of Woodward & Lothrop, but I am actinig as 
agent for my friend, Mrs. Greene, in helping her to 
select a tea table.” 

Where an owner of land employs a broker to sell it, 
the broker cannot transfer his allegiance to the jpur- 
chaser and help the purchaser get a reduction inj the 

i 

price. The broker’s loyalty and duty is to his first 
employer. No one should attempt to serve two mas¬ 
ters. 

“An agent’s duty is to obtain the best price 
that he can for his principal, and scrupulously to 
avoid placing himself in a situation which knay 
conflict with this duty. And any attempt tp oc¬ 
cupy the relation of agent to two persons whose 
interests conflict, whether with or without no¬ 
tice to them, is to be condemned as contrary to 
good morals and the principles of equity.” ; 

Mannix v. Hildreth, Qfr App. D. C. 259, 
274. | 

i 

This accident occurred on February 26, 1926, prior 
to July 1, 1928, the effective date of the Workmen’s 
Compensation Act (45 Stats. 600). If it had occurred 
subsequently to such effective date, plaintiff undoubt¬ 
edly could have claimed successfully that she wai an 
“employee” entitled to the benefit of that legislation. 


CONCLUSION. 

This case was submitted to the jury solely upon! the 
question of damages and the jury merely fixed | the 
amount thereof, subject to the opinion of the Court as 
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to whether the plaintiffs were entitled to recover upon 
any view of the evidence. The trial Judge insisted 
upon the latter phrase being included in the verdicts, 
although counsel for the defendant strenuously in¬ 
sisted that the verdicts should be in the form provided 
by Law Rule 49 (R. 44-46). 

In overruling defendant’s motion for directed ver¬ 
dicts and in entering the judgments, the trial Judge 
held, in effect, that there was an issue of fact for the 
jury as to whether or not plaintiff was, at the time of 
the accident, an “employee,” to whom the fellow ser¬ 
vant rule applied. In fact, the lower Court went still 
further and really ruled, as matter of law, that plain¬ 
tiff was entitled to recover; that she was a passenger or 
customer, as alleged in the third and fourth counts of 
the amended declaration, while her own evidence 
proved beyond any doubt that she was a “saleslady,” 
as alleged in the first and second counts of the original 
declaration, to which a demurrer was sustained by 
Justice Siddons. 

Appellant earnestly contends that the lower Court 
should have decided, as matter of law, upon the evi¬ 
dence, which was undisputed so far as it related to 
the circumstances under which the accident occurred, 
that the female plaintiff was an employee, while still on 
defendant’s premises, and that she could not recover 
from the defendant on account of a momentary act of 
negligence committed by her fellow servant, the oper¬ 
ator of the elevator, there being no allegation or proof 
that the elevator was in any way defective or that 
the operator was incompetent. 
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In view of the manner in which verdicts were taken 
in the Court below, this Court is now in a positioh to 
decide the question of law relating to liability and thus 
dispose of the entire controversy. 

It is, therefore, respectfully submitted that the judg¬ 
ments should be reversed, with instructions to | the 
lower Court to enter judgments in favor of the defend¬ 
ant, without awarding a new trial. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

G. BOWDOIN CRAIGHILL, j 
Attorneys for Appellant . 
CHARLES B. TEBBS, j 

FRANK H. MYERS, j 

Of Counsel . 
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Statement. 

The statement of facts contained in the Brief for 
Appellant, filed herein on December 26, 1929, is sub¬ 
stantially correct. It is deemed necessary, however, 
by counsel for appellees to submit the following obser¬ 
vations, corrections and additions thereto: 

On Page 2 of Appellant ’s brief, it is stated that 44 the 
female plaintiff, while employed by the week as a sales¬ 
lady in defendant’s store, was going, during her lunch 
hour, from the china department on the fifth floor to the 
fourth floor, for the purpose of showing some tea tables 
to her friend, Mrs. Greene, who accompanied her in 
one of the elevators.” (Underscoring supplied.) 

This is hardly an accurate statement, as said plain¬ 
tiff and Mrs. Greene both testified that they were both 
to do some shopping (R., 27, 31). Furthermore, Mrs. 
Lineberry, in accordance with a rule of appellants, 
had put on her hat and coat preparatory to making a 
purchase (R., 27, 29, 32). 

On page 3 of appellant’s brief, the statement ap¬ 
pears that: 

“The defendant, having no information concerning 
the accident or the circumstances connected with plain¬ 
tiff’s trip from the fifth to the fourth floor, offered no 
evidence, except as to the extent of the injuries and 
damages.” 

Charles C. Van Horn, a witness produced by de¬ 
fendant, testified that about a week after the accident 
he visited Mrs. Lineberry at her home and talked with 
her about her injury. He was then in charge of de¬ 
fendant’s relief association (R., 35). It thus appears 
that defendant did have information, by and through 
a responsible agent and employee, of said plaintiff’s 
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accident within about a week thereafter. 

i 

On page 3 of said brief, the statement appeals that 
the court “submitted the cases to the jury tojassess 
the damages, subject to the opinion of the Court on 
the question of liability. (Underscoring supplied.) 

The verdicts of the jury were taken in writteii form, 
and recited that they were “subject to the opinion of 
the Court as to whether the plaintiff may recovek- upon 
any view of the evidence’’ (R., 13, 20). 

At the bottom of page 3 and top of page 4 of appel¬ 
lant’s brief it is stated that if this Court should hold 

i 

that the female plaintiff was not an employee at the 
time of her injury, such a precedent would operate as 
a great hardship in the future to employees, who may 
be injured during the noon hour or while on sonie per¬ 
sonal errand, when they claim that they are entitled 
to the benefits of the District of Columbia Workmen’s 
Compensation Law (45 Stats. 600), which becamq effec¬ 
tive on July 1, 1928. i 

It would thus seem that counsel for appellant seek to 
hold up before this Court, as an inducement to the 
reversal of the lower court’s decision, something that 
did not exist at the time of the accident here involved 
and about which there could not, therefore, be aijy evi¬ 
dence offered at the trial. In this regard, attention is 
invited to the fact that before she was permitted to 
make a purchase in appellant’s store the female plain¬ 
tiff was required, by a rule of appellant’s own, to;place 
herself in the position and condition of a member of 
the general public by putting on her hat and coajt (R., 
27). This operation necessarily required the removal 
of an apron or other garment she may have worn 
while performing her duties as an employee of appel¬ 
lant. Having required said female plaintiff to assume 

j 

i 

! 

j 

i 

i 

I 
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the status of a member of the general public while 
making purchases in its store, appellant now seeks to 
escape the consequences of its own rule by insisting 

i 

that Mrs. Lineberry was in the status of an employee 
and by an apparent ardent solicitude for the welfare 
of other employees who may, but who have not as yet, 
become injured during the ‘ 4 noon hour.” Appellant, 
in its philanthropic attitude towards probable future 
claimants under an act not in effect when Mrs. Line- 
berry sustained her injury, seems to have entirely 
overlooked the hardship to said plaintiff that will re¬ 
sult if this Court should follow its reasoning. 

The great diversity and lack of uniformity of the 
decisions of the courts upon the question of when em¬ 
ployees of the same master are and are not fellow 
servants and when they are in the status of employees 
discloses that no uniform rule can be deduced from 
judicial precedents, but that each case is decided 
largely upon its own facts, with regard only for cer¬ 
tain general basic principles of law. 

Counsel for appellees, therefore, ask that the in¬ 
stant cases be decided upon their own facts and merits 
and not upon any fancied hardships that may or may 
not at some time in the future result from this court’s 
decision against the contentions of Appellant. 

In addition to the facts set forth in appellant’s brief, 
appellees desire to invite the Court’s attention to the 
extent of the seriousness of the injuries sustained, to 
show the importance to appellees of this controversy. 
Mrs. Lineberry made eighteen trips to her doctor’s 
office. He called twice at her home. The doctor punc¬ 
tured her knee four times, kept it in a cast for two 
weeks, had her use an electric pad on it most of the 
summer, and treated her from March 2nd to Novem- 
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i 

j 
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her, 1926; she was unable to do any housework for a 
long time and hired help for seventeen weeks at a cost 
of $225.00; she could not walk for a long time, used 
crutches later, could not sleep nights, and has| fallen 
16 or 18 times, due to the knee giving way, aiid still 
has a slight limp (R., 28, 29, 33). Her doctjor bill 
amounted to $278.00 (R., 33). 

j 

i 

Pleadings. 

i 

i 

: 

On pages 4, 5, 6, 7 and 8 of Appellant’s brief there 
appears a statement relating to the pleading^. On 
pages 32, 33 and 34, these matters are argued, j 
Believing that these matters may best be presented 
in one discussion without a separation of the; state¬ 
ment of facts and the argument thereon, counsel for 
appellees discuss the same later herein. 

j 

Evidence. ! 


The statement of the evidence as made in j appel¬ 
lant’s brief is substantially correct, but appellees de¬ 
sire, in addition thereto, to add the following: 

The female plaintiff below did not get a discount on 
her purchase of candy on the day of the accident be¬ 
cause the quantity was not large enough (R., 30). 

Said plaintiff’s knee appeared to be stiff up;to the 
time of the trial, especially when walking up steps 


(R., 31). 

In addition to the elevators in appellant’s 


store. 


there are four stairways leading from the bottom to 


the top floors (R., 33). 

Appellant, defendant below, produced four em¬ 
ployees as witnesses and attempted to show by them 
that Mrs. Lineberry had previously been injured in 
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an automobile accident and had told certain of them 
that she had been out to dances and her feet hurt her 
because thereof (R., 34, 35, 36). 

Said plaintiff, her husband, her mother, four of her 
neighbors who had lived near her for many years, and 
her family physician who had attended her during 
1925, all testified that she never had been in an auto¬ 
mobile accident (R., 37, 38). Said plaintiff and her 
husband testified that she did not dance at all, and her 
neighbors testified that they never heard of her danc¬ 
ing (R., 37, 38). 

The obvious purpose and intent of appellant’s coun¬ 
sel in offering any such testimony was to destroy the 
credibility of Mrs. Lineberry as a witness and to pic¬ 
ture her as a giddy, irresponsible person, when her 
appearance, demeanor, character and conduct are all 
to the contrary. That appellant’s testimony fell flat, 
is readily apparent from a reading of the record and 
a consideration of the action of the jury. 

On page 14 of Appellant’s brief, there appears the 
statement that being unable to produce any witnesses 
to the accident, defendant offered no evidence relative 
thereto. No excuse for producing such evidence was 
offered at the trial. On the contrary, it appeared that 
defendant knew of the accident not more than a week 
after it occurred. No explanation of its lack of wit¬ 
nesses was made by defendant, nor did it show that it 
had made any effort whatsoever to investigate the 
accident or ascertain the name of the elevator operator 
or to learn the extent of Mrs. Lineberry’s injuries. 

AGRUMENT AND AUTHORITIES. 

The brief for appellant states that the assignments 
of error may be considered together because they all 
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relate, directly or indirectly, to the question; as to 
whether the female plaintiff was or was not a; fellow 
servant of the elevator operator of defendant I at tile 
time of her injury. With this statement counsel for 
appellees are in entire accord, except as to the!fourth 
and fifth assignments relating to variance. These two 
assignments of error present questions not relating to 
the fellow servant rule, but to the sufficiency i of the 
evidence to support the pleadings, and should jbe dis¬ 
cussed separately, as they have been by counsel for 
appellant in their brief. 


FELLOW SERVANT RULE NOT APPLICABLE. 

i 

i 

i 

There are many conflicting judicial authorities upon 
the applicability and inapplicability of the fellow serv¬ 
ant rule in cases of this kind. While a discussion of 

i 

the origin and purpose of the fellow servant dqctrine 
in this brief is unnecessary, because this Court is fully 
informed relative thereto, it is deemed pertinent to 
remark that the trend of modern decisions in jurisdic¬ 
tions where legislation has not abrogated this; harsh 
rule is away from the old common law doctrine land in 
favor of the limitation and confinement of it jwithin 
narrow limits. Particularly is this true with large 
corporations where the employee has no opportunity 
to know and safeguard himself against the negligence 
of other employees engaged in entirely different un¬ 
dertakings for the same master. 


Putnam vs. Pacific Monthly Co., 68 Or. 36,130 P. 
986 and 136 P. 835. 

Duffy vs. Kivilin, 195 Ill. 630, 63 N. E. 503. j 
Baird vs. Pettit, 70 Pa. 477. 

The Hokkai Maru, 260 Fed. 569, 171 C. C. A. 353. 


j 

i 
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Schoen vs. Chicago, etc. R. Co., 112 Minn. 38, 127 
N. W. 433. 

Anderson vs. Adna Mill Co., 71 Wash. 697, 12*7 
P. 851. 

Cunningham vs. Adna Mill Co., 71 Wash. Ill, 127 
P. 850. 

Hoof vs. Pacific American Fisheries, 284 Fed. 174. 

Scheidler vs. Missouri Boiler, etc. Works, 172 Mo. 
A. 688, 155 S. W. 897. 

Ault vs. Nebraska Tel. Co., 82 Neb. 434, 118 
N. W. 73. 

Counsel for appellant cite and briefly state six cases 
wherein the courts have held that elevator operators 
and other employees are fellow servants and state that 
counsel for appellees seriously contended in the court 
below that the fellow’ servant rule did not apply to this 
case and cited a few State decisions in support of that 
view. Five of the six cases cited by appellant, as men¬ 
tioned above, are State decisions. The sixth is a 
Canadian authority. It is true that counsel for appel¬ 
lant then cited four decisions of the United States 
Supreme Court and some decisions of this Court where¬ 
in the fellow servant rule has been applied, but those 
decisions relate almost entirely to railroads, where 
the employment is considered hazardous and each 
servant is called upon at all times to be on the alert 
and ready to guard himself against the negligence of 
his fellow’ employee. Furthermore, due to their great 
public use and the tremendous influence they have had 
upon the development, commercial and industrial, of 
the country, railroads have been the recipients of legis¬ 
lative bounty and judicial preference. This is but 
natural, as the personal rights of the individual must 
of necessity give way to and be lost in the public wel¬ 
fare as a wdiole. That courts are influenced by such 
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considerations, the same as legislatures, is abundantly 
evident from their decisions. That this is proper is 
conceded. But where considerations of public policy 
are absent, the courts most jealously safeguard and 
protect the rights of the individual and in dping so 
they have relaxed the common law fellow servant doc¬ 
trine by inventing the vice-principal, separate depart¬ 
ment, and other exceptions to the general rule that all 
employees of the same master are fellow servants. 

In support of their contention that the fellow serv¬ 
ant rule does not apply to this case, because Mrk. Line- 
berry and the elevator operator were not felloiv serv¬ 
ants, counsel for appellees cited in the court below and 
here rely upon the following authorities: 

| 

Miner riding down shaft in cage and engineer operat¬ 
ing cage from foot of shaft are not fellow servants. 

Illinois Third Vein Coal Co. vs. Cioni, 115! Ill. A. 
455, 215 Ill. 583, 74 N. E. 751. 

Spring Valiev Coal Co. vs. Patting, 112 Ill. A. 4, 
210 Ill. 342,' 71 N. E. 371. 

Engineer in charge of hoisting apparatus and | miners 
are not fellow servants. 

Spring Valiev Coal Co. vs. Buziz, 115 Ill. A. 196, 
213 Ill. 341," 72 N. E. 1060. 

7 i 

Engineer in charge of hoisting machinery is not the 
fellow servant of employees hauling cars to the foot 
of the shaft to be carried to the surface. 

Duffy vs. Kivilin, 195 Ill. 630, 63 N. E. 503.1 

Carpenter and elevator operator are notj fellow 
servants. 

Jasper vs. Griffin Wheel Co., 194 Ill. A. 517. 


i 

i 

i 

i 
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Elevator operator and other employees in a store 
were not fellow servants. 

Devine vs. Boston Store of Chicago, 167 Ill. A. 443. 

Maid in charge of the ladies rest room in a hotel, her 
duties requiring her to make several daily trips in the 
elevator, and the elevator operator are not fellow 
servants. 

Thompson vs. Northern Hotel Co., 256 Ill. 77, 99 
N. E. 878. 

Operator of a passenger elevator in an office build 
ing and a janitress riding in the elevator to the place 
of her work were not fellow servants. 

Mirabile vs. Simon J. Murphy Co., 169 Mich. 522, 
135 N. W. 299. 

The invocation of the fellow-servant rule as a de¬ 
fense bv corporations and masters generally is uni¬ 
versal in those jurisdictions where the doctrine has not 
been changed by statute. This universality of plead¬ 
ing the defense has resulted in a natural diversity of 
opinion among courts of different jurisdictions where 
conditions vary. The Supreme Court of the United 
States has aptly stated this condition of judicial diver¬ 
sity of opinion in one of the cases cited by counsel for 
appellant in their brief, namely, Baltimore & Ohio 
Railroad Co. vs. Baugh, 149 U. S. 368, 379, 37 L. Ed. 
772, 778, wherein the Court said: 

<h But the question is not local, but general. It 
is also one of the vexed questions of the law, and 
perhaps there is no one matter upon which there 
are more conflicting and irreconcilable decisions 
in the various courts of the land than the one as to 
what is the test of common service, such as to 
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relieve the master from liability for the injury of 
one servant through the negligence of another.” 

i 

This case was one wherein a fireman soughf to re¬ 
cover damages for an injury caused by the negligence 
of the engineer on the locomotive on which the fireman 
was employed. Notwithstanding the holding! of the 
Court that the fireman, “ equally with the engineer 
knew the peril, and with this knowledge voluntarily 
rode with the engineer on the engine” and that “He 
assumed the risk,” Chief Justice Fuller dissefited be¬ 
cause he thought the majority “decision unreasonably 
enlarges the exemption of the master from liability for 
injury to one of his servants by the fault of another,” 
and Mr. Justice Field also dissented and wrote a 
lengthy opinion wherein he expressed the view that 
the question was not one of general law, and also that 
it was within the decision of the case of Chicago M. 
& St. P. R. Co. vs. Ross, 112 U. S. 377, 28 L. Ed. 787, 
and that the decision of the lower court in favor of the 
injured fireman should have been affirmed. 

In view of this condition of the decision, the case is 
deemed of doubtful authority here, for the reason that 
the Supreme Court of the District of Colunibia and 
this Court, in deciding the instant case, occupies a 
position analogous to that of a State court deciding a 
local matter and not a Federal court deciding a Fed¬ 
eral question. It is, therefore, respectfully urged that 
this Court should follow the trend of the State de¬ 
cisions rather than those of the Federal jurisdictions. 
This is particularly so because in those cases wherein 
the question under discussion is regarded as one of 
general law have generally arisen with respect to in¬ 
terstate carriers and not strictly in connection with 
enterprises of a local character; Quite naturally the 
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question of the applicability of the fellow servant doc¬ 
trine to common carriers engaged in interstate com¬ 
merce is regarded as one of general and not local law, 
even though there is a diversity of opinion among emi¬ 
nent jurists in that particular. But where the business 
of the master is one confined to a particular locality 
within the confines of a particular state or district, it 
is maintained by counsel for appellees that the question 
is not one of general law, but one of local law, and that 
the Federal decisions are not necessarily controlling. 
In the light of this reasoning, counsel for appellees 
maintain that the fellow servant rule, so far as related 
to this case, is not one of general law, and that the 
point raised by counsel for appellant in their brief is 
not involved in this controversy. 

The diversity of opinion upon this question of the fel¬ 
low servant rule is further emphasized by the fact that 
in the case of Northern Pacific Railroad Co. vs. Peter¬ 
son, 162 IJ. S. 346, 40 L. Ed. 994, also cited by counsel 
for appellant in their brief, Chief Justice Fuller and 
Justices Harlan and Field dissented from the majority 
decision holding that the fellow servant doctrine re¬ 
lieved the master from liability for the injury of a 
member of a section gang by reason of the negligence 
of the foreman of the gang. In that case the question 
of interstate commerce was present also, and the ma¬ 
jority decision, it is submitted, was influenced by that 
consideration. 

Counsel for appellant also cited in their brief the 
case of New England Railroad Company vs. Conroy, 
175 U. S. 323, 44 L. Ed. 181, wherein the questions of 
whether or not a conductor w r as a fellow servant of a 
brakeman and whether he w T as a vice principal for 
whose negligence his employer is responsible w r ere in- 
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volved. The court held that he was a fellow; servant 
and not a vice principal. Mr. Justice Harlan dissented 
on the ground that the case fell within the ruling an¬ 
nounced by the court in Chicago, Milwaukee & St. Paul 
Railroad Co. vs. Ross, 112 U. S. 377, 28 L. E<jL 787, 5 
Sup. Ct. Rep. 184. j 

Counsel for appellees do not feel that the$ should 
burden this Court with an analysis here of each of the 
cases cited by counsel for appellant, but merely invite 


the Court’s attention to the situation as they 
and as hereinabove expressed. 


view it 


DEFENDANT IS A COMMON CARRIER. 

In their brief, counsel for appellant state that coun¬ 
sel for appellees, as a last resort, in order to avoid the 
effect of the fellow servant rule, contended in tlje Court 
below that the defendant was a common carrier within 
the purview of the Employers’ Liability Act pf June 
11, 1906, 34 Stat. 232, which abolished the fellpw serv¬ 
ant rule as applied to carriers engaged in trade jor com¬ 
merce. At the time of the occurrence of the accident 
involved herein, this Act was in force and effedt in the 
District of Columbia, but it has since been superseded 
and replaced by the Act of April 22, 1908, 35 Stat. 65. 

It is true that counsel for appellees did contend in 
the lower court that the appellant is a common carrier, 
so far as the operation of the elevator is concerned, but 
they do not admit that such contention was as a last 
resort, but they felt it was one of the questions in¬ 
volved in the case, and for that reason they presented 
it to the court. They again present the questipn here, 
and urge this Court to give it consideration, because of 
the fact that the decision in the case of Southern Rail¬ 
way Co. vs. Taylor, 57 App. D. C. 21, is not in accord- 
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mice with the weight of judicial authority throughout 
the country, and most decidedly is not in accordance 
with those decisions involving elevators of the kind 
here in question. 

So far as pertinent to the present inquiry, the Act 
of June 11, 1906, provides as follows: 

“* * * every common carrier engaged in trade 
or commerce in the District of Columbia * * * 
shall be liable to its employees, * * * for all 

damages which may result from the negligence of 
any of its officers, agents, or employees, or by rea¬ 
son of any defect or insufficiency due to its negli¬ 
gence in its cars, engines, appliances, machinery, 
track, roadbed, ways or vrorks.” 

In support of their contention that an elevator of the 
kind used by the appellant in its store is a common 
carrier, counsel for appellees cite the following authori¬ 
ties: 

Webb on Elevators, 2nd Ed., Page 3, Sec. 3, as 
follows: 


“Elevators are carriers, and as such they may 
carry for the public in general, in which event they 
are common carriers; * * * 

“In all these, and in many other, respects the 
duties, rights and liabilities of the owners of ele¬ 
vators are the same as those of other carriers. 
There is no distinction in law between carrying 
horizontally and carrying vertically. * * * ” 

Hartford Deposit Co. vs. Sollitt, 172 Ill. 225, 50 N. E. 

178, holding that 

“Persons operating elevators are carriers of pas¬ 
sengers, and the same rules applicable to other 
carriers of passengers are applicable to those 


i 

i 
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operating elevators for raising and lowering per¬ 
sons from one floor to another in buildings. j * * * ’ ’ 

i 

Marker vs. Mitchell, 54 Fed. 637, as follows:; 

(From the syllabus.) 

“A landlord who runs an elevator for the use of 
his tenants and their visitors thereby recomes a 
common carrier.” 

Springer vs. Schultz, 105 Ill. App. 544, Aflf.j205 Ill. 

144, 68 N. E. 753, holding that : 

Persons operating elevators for raising and low¬ 
ering persons in buildings are carriers |of pas¬ 
sengers, and subject to the same rules applicable 
to other carriers of passengers. 

i 

Springer vs. Ford, 189 Ill. 430, 59 N. E. 953, as 
follows: 

The owner of a building in which a freight ele¬ 
vator is operated, who permits an employee of his 
tenant to ride thereon in the discharge of hip duties 
occupies the relation of a common carrier;of pas¬ 
sengers for hire towards such employee, fhe hire 
received being the rent of the building. 

“The law is well settled that persons operating 
elevators in buildings for the purpose of carrying 
persons from one story to another are common 
carriers of passengers. * * *” 

Petrie vs. Kaufmann & Baer Co., 291 Pa. 21lj 139 A. 

878, 879, wherein the Court said: j 

“Defendant has a large department store on 
Smithfield Street, Pittsburgh, occupying jseveral 
floors of the building, and among other conveni¬ 
ences for its patrons and employees, has escalators, 
in the nature of moving stairways, on which peo¬ 
ple stand and are carried from one elevation to 
another. * * *” j 

“As an escalator and an elevator perform the 
like service of conveying people from one elevation 

j 

| 

i 

i 
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to another, they are subject to like duties and re¬ 
sponsibilities. * * * Hence, the rule that an 

elevator is deemed a common carrier applies 
equally to an escalator. * * * ’ 9 

Louis Pizitz Dry Goods Co. vs. Yaldell, 213 Ala. 222, 
104 S. 526, 527: 

“If the defendant operated an elevator for the 
purpose of transporting its customers from one 
floor to another, and a customer was injured while 
in or entering said elevator, the defendant would 
be liable to him for injuries proximately caused by 
the failure to exercise the highest degree of care 
or skill exercised in the management and operation 
of elevators of a similar character and nature; this 
upon the theory that the relation of carrier and 
passenger existed between them. Morgan vs. Saks, 
143 Ala. 139, 38 So. 848; O’Rourke vs. Woodward. 
201 Ala. 265, 77 So. 679. * * *” 

Johnson vs. Hopkins, 213 Ala. 492, 105 So. 663: 

“The elevator was operated for the convenience 
of the guests and those having business with them. 
* * * The relation of passenger and carrier 

arose between plaintiff and defendant.” (In this 
case the elevator was in an apartment house.) 

Williams, et al. vs. Short, et al. (Mo. A.), 268 S. W. 
706, 710: 

“It is well to remember that the building in ques¬ 
tion, as shown by the evidence, was a public office 
building, and it has been held that one who rides 
in an elevator in a store, hotel, or public office 
building is a passenger for hire because the com¬ 
pensation is the rental paid by the tenants and for 
which the operator of the building undertakes to 
carry such tenants and their visitors by the ele¬ 
vator. Goldsmith vs. Bldg. Co., 182 Mo. 597, 81 
S. W. 1112; Howard vs. Scarritt Estate, 161 Mo. 
App. 552, 144 S. W. 185.” 


I 
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i 

Orcutt vs. Bldg. Co., 201 Mo. 424, 99 S. W. 1068: 

“ It is said there is no distinction in law between 
the duties and liabilities of a carrier of passengers 
by an elevator and one by railroad/ ’ 

Smith vs. Odd Fellows Bldg. Ass’n. (Nev.), 205 P. 
796, 797, 798: 

“On this phase of the case the court instructed 
the jury as follows: 

‘The jury is instructed that at the time the de¬ 
cedent, A. C. Webb, sustained the injury described 
in plaintiff’s complaint, defendant was a common 
carrier of passengers. * * *’ 

“These instructions were not objected tp, and 
they correctly declare this law applicable to the 
facts established by the testimony.’’ (Plaintiff’s 
decedent was killed in the elevator of defendant.) 

In addition to the foregoing quotations frbm de¬ 
cisions, the following authorities are cited by appellees 
in support of their contention that an elevator is a com¬ 
mon carrier: 

j 

Morgan vs. Saks, 143 Ala. 139, 38 S. 848; i 
Champagne vs. Hamburger, 169 Cal. 683, 6^1, 147 
P. 954* 

Treadwell vs. Whittier, 80 Cal. 572, 22 P. iko, 13 
A. S. R. 5; 

Munsey vs. Webb, 37 App. D. C. 185; 

Beidler vs. Branshaw, 200 Ill. 425, 65 N. E.j 1086; 
Chicago Exch. Bldg. Co. vs. Nelson, 197 Ill. 334, 
64 N. E. 369; 

Swan vs. Chicago Boston Store, 191 Ill. A. 84; 
Anderson Art Co. vs. Greenburg, 118 Ill. A. 2-0; 
W. U. Tel. Co. vs. Woods, 88 Ill. A. 375; 

Field vs. French, 80 Ill. A. 78; 

Tippecanoe L. & T. Co. vs. Jester, 180 IncJ. 357, 
101 N. E. 915; | 

i 

i 

I 


i 

i 

i 
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Ohio Valley Tr. Co. vs. Wernke, 42 Ind. A. 326, 84 
N.E. 999; 

Belvedere Bldg. Co. vs. Bryan, 103 Md. 574, 64 
A. 44; 

Goodsell vs. Taylor, 41 Minn. 207; 

Cooper vs. Century Realty Co., 224 Mo. 709, 123 
S. W. 848; 

Goldsmith vs. Holland Bldg. Co., 182 Mo. 597, 81 
S. W. 1112; 

Hensler vs. Stix, 113 Mo. A. 162, 88 S. W. 108; 

Grimmel vs. Boyd, 94 Neb. 246, 142, N. W. 893; 

Davis vs. Burke, 90 Wash. 495,156 P. 525; 

Atkeson vs. Jackson, 72 Wash. 233, 130 P. 102; 

Perrault vs. Emporium Dept. Store, 71 Wash. 523, 
128 P. 1049; 

Dibberg vs. Metrop. Inv. Co., 158 Wise. 69, 147 
N. W. 3,148 N. W. 1095; 

Ferguson vs. Truax, 132 Wise. 478, 110 N. W. 395, 
111 N. W. 657,112 N. W. 513. 

In their brief, counsel for appellant state that the 
argument of counsel for appellees was completely an¬ 
swered by the opinion of this Court in the case of 
Southern Railway Co. vs. Taylor, 57 App. D. C. 2i, 
wherein the opinion was expressed that an elevator in 
the office building of the Southern Railway Company 
was not a common carrier within the meaning of the 
Employers’ Liability Act of 1906. As above stated, 
this opinion is not in accordance with the weight of au¬ 
thority upon this subject. Furthermore, it is readily 
distinguishable from the instant case, in that the South¬ 
ern Railway Company sold no goods in its office build¬ 
ing and transported no purchasers. Its elevator was 
not used by ticket buyers or persons seeking trans¬ 
portation over its lines, and was used almost exclu¬ 
sively by its own employees. In that situation this 
Court, by a divided opinion, held that the elevator was 
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not a common carrier, although such a conveyance in 
office buildings, apartment houses and stores, and par¬ 
ticularly in the latter, has been so regarded for many 
years. In view of these considerations, counsel for 
appellees feel that the Southern Railway Company case 
is not a precedent for this Court’s decision herein on 
this point, but respectfully submit that the weight of 
opinion in the various State courts throughout this 
country is to the effect that an elevator in a commer¬ 
cial establishment is a common carrier of passeiagers, 
the fare being a part of the profit paid by the customer 
when he makes a purchase. 

In their brief on page 22, counsel for appellant state 
that 4 4 Many cases may be found in State Courts; hold¬ 
ing that owners of buildings, in which elevators are 
provided for the use of patrons and employees, are not 
common carriers, for example: 

i 

i 

McDonough vs. Lanpher, 55 Minn. 501; 

Walsh vs. Cullen, 235 Ill. 91, | 

j 

but it seems unnecessary to review such State c^ses.” 
Counsel for appellees do not agree with the statement, 
that many cases may be found in State courts holding 
that elevators are not common carriers, but, a^ indi¬ 
cated by the decisions cited above, maintain that! quite 
the reverse is the true situation, many decisions being 
found to the effect that elevators are common carriers 
and only a few to the effect that they are not. 

Counsel for appellant points out the distinction be¬ 
tween a common carrier and one engaged in carrying 
passengers, and quote at length from the decision of 
this court in the Southern Railway Company j case. 
Particular emphasis seems to be placed upon thO pro¬ 
position that one not engaged as a common carrier 


20 


might deny the use of his apparatus or conveyance to 
a person without incurring any liability therefor. But 
is that the situation with appellant and its store? 
Obviously not. Any intending purchaser, whether em¬ 
ployed by defendant or not, is in defendant’s store by 
its invitation, and once having come there, it is the duty 
of defendant to exercise the degree of care for his 

I ^ 

safety the law imposes in such cases, and if he refuses 
so to do, or puts the intending purchaser, who has 
committed no wrong, out of the store or otherwise 
humiliates him, the operator of the store is liable. 

When counsel for appellant argue that Woodward 
& Lothrop were not required to carry all who might 
demand passage, they seem to forget that neither does 
a common carrier have to transport all who might de¬ 
mand passage, but it is obliged to carry all who demand 
passage, offer to pay the customary charges therefor, 
and meet all the requirements of the carrier with re¬ 
spect to conduct and so forth. Quite naturally one could 
not expect Woodward & Lothrop to carry a person 
who had no business or right in their store, but if a 
customer or an intending customer enters, who is not 
otherwise objectionable, Woodward & Lothrop have 
no choice but to carry him on the elevator to the floor 
on which he desires to make his purchase, and if they 
refuse so to do without a reasonable excuse, they do so 
at their peril. That is the same situation as it is with 
any common carrier, and counsel for appellees submit 
that there is and can be no distinction between the 
operator of an elevator in a store and the operator of a 
street car. All who meet the requirements are entitled 
to transportation, and there is no choice on the part 
of the operator of either. The only distinction is that 
the requirements are different. Each is engaged in 
transporting members of the general public, the street 


I 

I 


I. 

i 

car operator covering a little wider and different field 
than the elevator operator, but both essentially and in¬ 
herently the same. 

I 

RELATION OF MASTER AND SERVANT AT TIME 

OF INJURY. | 

In their brief, counsel for appellant ably contend 
that the relation of master and servant continued up 
to the time of the accident, and cite and review a num¬ 
ber of cases holding that this relation continues to exist 
while the servant is going to and from work, especially 
while on the master’s premises, and during the lunch 
hour. In none of the cases or authorities cited or re- 

I 

viewed by counsel for appellant was the employee re¬ 
quired by a regulation or rule of the master t<i place 
himself in the status of a member of the general public 
while making purchases from the master, as in the in¬ 
stant case. In none of those authorities did the injury 
occur while the employee was making a purchase or 
going from one part of the master’s premises to an¬ 
other to make such purchase, in compliance with the 
master’s rule or regulation. In the present case appel¬ 
lee, Mrs. Lineberry, in compliance with the fule of 
appellant, had donned her hat and coat and placed her¬ 
self in the status of a member of the general public for 
the purpose of making a purchase and of assisting her 
friend and neighbor to do the same . To all intents and 
purposes, she was as much a member of the general 
public as was her neighbor who accompanied her, and 
if the neighbor had been injured, there could be no 
question of the liability of defendant therefor. It was 
not Mrs. Lineberrv’s choice that she was arrayed as 
a member of the general public, but the choice and de¬ 
mand of the appellant that she change her status from 
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that of an employee to that of a member of the general 
buying public when purchasing articles in appellant’s 
store. If Mrs. Lineberry was not, the moment she com¬ 
plied with appellant’s rule and transformed herself 
into a member of the general buying public, changed 
from her status as an employee into that of a customer, 
when, in point of time, w’ould that change have oc¬ 
curred? Would it have been necessary for her to leave 
the store, go to her home, walk around the block, or 
come back the next morning in order to escape the 
burdens of the master and servant relation, or would 
that relation have continued during her vacation period 
so that the only way she could escape would be to 
resign from appellant’s employ or be discharged there¬ 
from? If any change ever did occur or ever could, 
counsel for appellees maintain that it occurred just as 
soon as Mrs. Lineberry complied with appellant’s rule 
and dressed herself in accordance with the conventions 
observed by other members of the general buying 
public. 

GENERAL RULE AS TO FELLOW SERVANTS. 

i 

“As a general rule, a servant not on duty and 
acting in a proper way as a member of the general 
public is not a fellow servant of those engaged in 
the same common employment, so as to relieve the 
master from liability to him for injuries resulting 
from their negligence. * * * However, al¬ 

though the injured employee may have ceased 
work at the termination of his working hours, he 
may still be within the application of the fellow 
servant rule while the incidents of employment 
continue , as where he is gathering up and putting 
away his tools, or is procuring or adjusting cloth¬ 
ing which lie has laid aside during his work, or 


is leaving the place of employment. ’ 9 (Under¬ 
scoring added.) 

39 C. J. 555. 

i 

Apparently in order to overcome the effect of the 
change in status of Mrs. Lineberry from tliatj of an 
employee to that of a customer, in accordance with 
appellant’s rule upon the subject, counsel for appel¬ 
lant attempt to establish what they term a variance be¬ 
tween the pleadings and the evidence, and maintain, 
on page 33 of their brief, that in going from the fifth 
to the fourth floor, Mrs. Lineberry was *‘performing 
a service for her employer.” What right had ishe to 
go from the china department on the fifth floor to an¬ 
other department on the fourth floor with a customer? 
If she had done so during working hours, she would 
have been either censured by appellant or discharged 
for violation of her duties. She had no right, as an 
employee of appellant, to sell or “show” tea Tables, 
and probably knew as little about their value and vir¬ 
tues as counsel who prepares this brief. 

Further discussion of the alleged variance between 
the pleadings and evidence will be found at another 
place in this brief. 

Applying the general rule above quoted to thq facts 
in this case, it is readily apparent that the “incidents 
of employment” did not exist when Mrs. Lineberry left 
the fifth floor and went to the fourth floor of appel¬ 
lant’s store, for the reason that, in accordance with 
appellant’s rule, she had discarded those “incidents 
of employment” at appellant’s request. 

In the case of 

Mirabile vs. Simon J. Murphy Co., 169 Midi. 522, 
135 N. W. 299, the court held that an operator of a 
passenger elevator in an office building and a janjtress 
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riding in the elevator to the place of her work were not 
fellow servants prior to the commencement of her 
service. In other words, the incidents of employment 
did not exist at the time of the injury. 

In further support of the contention that the inci¬ 
dents of employment w T ere absent when Mrs. Lineberry 
was injured, the following authorities are cited: 

Roth vs. Adirondack Co., 193 App. Div. 303, 108 
Y. Y. S. 717, wherein the court held that where the con¬ 
tract of employment entitled a waitress to ride free in 
her employer's hotel bus when she was on personal 
errands during her off hours, and she was injured by 
the negligence of the chauffeur while returning with 
him to report for duty, such injury did not arise in her 
employment, so as to make her and the chauffeur fellow 
servants. 

Obviously the court w'as of the opinion that, in spite 
of the contract of employment, the incidents of employ¬ 
ment did not exist at the time of the injury. 

Dishon vs. Cincinnati, etc. R. Co., 126 Fed. 194, 
198, affirmed in 133 Fed. 471, 66 C. C. A. 345, 
from which the following is quoted: 

“It is never a test of the application of the fel¬ 
low servant doctrine to any given case whether or 
not the injury w~as received by a servant during 
working hours or when he was not at work after 
vrorking hours. The sole test of its application 
thereto is whether at the time of the injury the 
servant was doing something which it was his duty 
or he had a right to do under the contract. If he 
was so acting, the doctrine applies; if not, it does 
not apply.” 

Mrs. Lineberry's employment gave her no right to 
purchase goods from appellant that she did not there- 
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tofore have and has not since had. As a member! of the 
general public she could buy such articles in appellant’s 
store as her fancy might dictate or her means Afford. 
When she made purchases, she was not doing anything 
she had a right to do under her contract, but something 
she had a right to do regardless of her contract bf em¬ 
ployment. Her employment did not require or permit 
her to be on the fourth floor during working hours, but 
she was required to be present in the china department 
on the fifth floor. When she desired to make purchases, 
she was required to put on her hat and coat and place 
herself in the status she occupied before becoming an 
employee and which she has occupied since leaving ap¬ 
pellant’s employment. 


Missouri, etc. R. Co. vs. Hendricks, 49 Tex. Civ. 
App. 314, 323, 108 S. W. 745, in which the| court 
stated: 


‘ ‘ The rule of law exempting the master frqm lia¬ 
bility for injuries received by an employee caused 
by the negligence of a fellow servant only obtains 
where the injured servant was at the time of re¬ 
ceiving the injury engaged in the performance or 
discharge of his duty under his employment^ ” 

See also Dishon vs. Cincinnati, etc., R. Co., Supra, 
wherein the court held that if an employee of defendant 
railway company was acting as a member of the gen¬ 
eral public, he was a passenger, notwithstanding the 
fact that he was being transported free of charge. 

Judicial decisions have distinguished between those 
cases, such as railroad employments, where thd pres¬ 
ence of the employee upon the train or in the building 
of defendant is required by the nature of his employ¬ 
ment or can be accounted for in no other way, and 
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those cases where the presence upon the defendant’s 
premises of the person injured can be accounted for by 
reason of his status as a member of the general public, 
holding in the former that the relation of master and 
servant continues while the employee is on the premises 
and in the latter, that it does not. 

39 C. J. 555; 

Dishon vs. Cincinnati, etc. R. Co., supra: 

Indianapolis Tract, etc. Co. vs. Isgrig, 181 Ind. 

211,104 N. E. 60; 

Indianapolis Tract, etc. Co. vs. Romans, 40 Ind. 

A. 184, 79 N. E. 1068; 

Harris vs. City, etc. R. Co., 69 W. Va. 65, 70 S. E. 

859. 

In the last three cases cited above, the court held that 
a servant of a street car company who is being carried 
to his home after finishing his employment is not a 
fellow servant to the employees in charge of the car, 
on the theory that his employment had nothing to do 
with his riding on the street car, a thing he might have 
done as a member of the general public. Furthermore, 
he might have ridden home in his own or the automobile 
of a friend. Likewise, Mrs. Lineberry might have 
walked down the stairs in appellant’s store from the 
fifth to the fourth floor. Thus, it is readily apparent 
that her contract of employment had nothing whatso¬ 
ever to do with her right to be present in appellant’s 
store and to ride on its elevator, but such right arose 
from her status as a member of the general public. 

One of the most carefully reasoned opinions that has 
come to the attention of counsel for appellees is that 
of the Supreme Court of Oregon in 

Putnam vs. Pacific Monthly Co., 68 Or. 36, 130 P. 

986 and 136 P. 835. 


I 
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This case was cited by counsel for appellant in their 
memorandum brief in the Court below as sustaining the 
rule that an elevator operator and a stenographer are 
fellow servants. This was the first holding of thq court, 
but on re-hearing the court reversed itself and held 
that they were not fellow servants. 

In the last opinion the Supreme Court of Qregon, 
among other things, said: 

i 

“The definition of the term ‘fellow servant’ has 
gradually undergone a change in favor of the em¬ 
ployee. In the early history of jurisprudence a 
suit for damages by a servant against his master, 
while it was tolerated, was always looked upon 
with disfavor by the Courts as a sort of moral petit 
treason, and every limitation that judicial inge¬ 
nuity could devise was interposed to make recov¬ 
ery difficult; but in the progress of years this jstrict" 
ness has greatly relaxed, and the doctrine jof as¬ 
sumption of risk and negligence of fellow servants 
has been placed upon a decent and logical!basis. 
* * * The deceased was a girl, a stenographer, 

to whom, presumably, the machinery of dn ele¬ 
vator was an unknown quantity. She had npt and 
could not have that intimate knowledge of the 
w'orking of an elevator, or acquaintance of the per¬ 
son in charge of it, that would or might lead her 
to suggest caution in the manner in which he 
should perform his duties, neither would &he be 
likely to have that acquaintance or skill in the op¬ 
eration of the machine necessary to enable her to 
judge as to whether or not it was carefully handled. 

* * Except for the fact that they were hired 

by the same corporation there was nothing ih com¬ 
mon between them, and to hold that deceased as¬ 
sumed the risk of the negligence of the person op¬ 
erating the elevator is to hold that all persons 
serving under the same employer are fellow serv¬ 
ants in the common employment, which is con- 
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trary to justice and enlightened precedent. A 
stenographer employed by the Southern Pacific 
Railway Company in San Francisco is not a fel- 
low- servant engaged in the same common employ¬ 
ment with the janitor of the offices of the same com¬ 
pany in Portland, and no legal fiction can make 
him so; and by the same token the deceased did not 
sustain that relation to the person operating the 
elevator. This being so, the deceased sustained 
the same relation to the operator of the machine 
that any other person having business with the 
defendant would have sustained, 'which is, in sub¬ 
stance, the same relation that a passenger sustains 
to the conductor or engineer of a train.’’ * * * 

“At the time of the accident her time was her 
own. She was not the servant of the defendant 
until it was time for her to begin such service. 
This is not a case like many of these cited in the 
opinions, where a laborer going to his work is in¬ 
jured in the course of transportation. In such 
case the time so occupied is the time of the em¬ 
ployer, and is paid for by him. * * * It is 

true that the complaint alleges that deceased was 
compelled to use the elevator in order to reach the 
room where she was employed, but this allegation 
is denied, and the testimony discloses that there 
was a stairway which she could have used instead 
of the elevator. * * * Primarilv the elevator 

i * 

was built and operated for the use and benefit of 
the defendant. If it enabled persons having busi¬ 
ness with defendant or its tenants to reach the 
various floors of the building with less exertion, 
or more expeditiously, this was a profit to defend¬ 
ant in the way of an increased number of tenants, 
customers, or business. If it enabled employees 
to get from one floor to another more expediti- 
ouslv, this would also be a matter of convenience 
and profit to defendant. We are of the opinion 
that, under the circumstances here disclosed, the 
deceased was sts much a passenger as any other 
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person using the elevator, and that the degree of 
care due her was just the same that defendant- 
owed to any person not in its employ who might 
have seen fit to use it in order to transact business 
with the defendant.” (Underscoring addec^.) 

I 

i 

The foregoing somewhat lengthy quotation is j made 
because all of the reasoning of the court seems appli¬ 
cable to the present case. The stenographer there went 
to the building in which she met her death for the pur¬ 
pose of entering upon her employment. Nothing else 
apparently took her there, except the fact of her em¬ 
ployment. Yet the court held that she was not oh duty 
when she was killed, not yet having reached thej place 
of her actual employment. In the light of this reason¬ 
ing, the instant case seems clearer and less free from 
doubt as to the status of Mrs. Lineberry at the time 
she was injured, because her employment did nbt take 
her from the fifth to the fourth floor, nothing abotat her 
contract of employment required or permitted her to 
go to the fourth floor, but required the performance of 
all her duties on the fifth floor. Only her membership 
in the buying public actuated her trip, and she! made 
that trip only after she had scrupulously and meticu¬ 
lously complied with the rule of her employer to efface 
all traces of her employment before embarking upon 
her business of making a purchase in appellant’s! store. 

Perhaps the aforegoing quotation from the case of 
Putnam vs. Pacific Monthly Co. should have beeii made 
under that part of this brief citing authorities upon the 
question as to whether an elevator operator is a ifellow 
servant of other employees of the same master, j but in 
order to avoid the repetition it is given here instead of 
under that subdivision. 

i 

! 

I 

! 
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Variance Between Pleadings and Evidence. 

Counsel for appellant devote a considerable space in 
their brief to a discussion of an alleged variance be¬ 
tween the pleadings and evidence of plaintiffs below. 
In their fourth and fifth assignments of error and the 
argument of the same, they attempt to point out such 
variance. They state, on page 18 of their brief, that 
the allegations of plaintiffs’ declarations alleged that 
the female plaintiff was merely a “passenger” in the 
elevator and intimated that she was a “customer,” 
while the evidence showed conclusively that she was an 
“employee” of the defendant. 

With this reasoning and these assertions counsel for 
appellees cannot agree. Such reasoning is, to our 
minds, extremely artificial. It implies that so long as 
Mrs. Lineberry was in the employ of appellant she 
could never be anything but an employee and could not 
be a “customer” or “passenger.” It seems that fur¬ 
ther argument of this question is unnecessary, because 
it is obvious that if Mrs. Lineberry’s status as an em¬ 
ployee had changed to that of a member of the general 
public, she was a “customer” of the appellant’s store 
and a “passenger” upon its elevator. There can, 
therefore, be no variance between the allegations of 
the declarations and the evidence offered by plaintiffs 
below. They either failed to prove their assertions 
that Mrs. Lineberry was a “customer” and a “pas¬ 
senger” at the time of her injury, or they did prove 
those facts. Evidently, Mr. Justice Stafford, before 
whom the case was tried, reached the conclusion that 
plaintiffs below had proven their allegations, or he 
would have found, as a matter of law, that the fellow 
servant doctrine prevented a recovery in this case. 
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Question of Fact Involved. 

i 

On pages 34 to 39 of their brief, counsel for appel¬ 
lant discuss the question as to whether the determina¬ 
tion of Mrs. Lineberry’s status as a member qf the 
general public or as an employee constitutes a ques¬ 
tion of law or of fact. 

In the case of 

j 

Northwestern Union Packet Co. vs. McCue, 84 
U. S. 508, 514, 21 L. Ed. 705, 707, 17 Walt 508, 
which was approved in 

Regan vs. Parker-Washington Co., 205 Fed!. 696, 
123 C. C. A. 648; j 

Louisville, etc. R. Co. vs. Chamble, 171 Alaj, 195, 
54 So. 683; 

Phila. etc. R. Co. vs. Tucker, 35 App. D. C. 140; 

Gooch vs. Citizens Elec. Ry. Co., 202 Mass[ 257, 
88 N. E. 592; 

Moyse vs. Nor. Pac. Ry. Co., 41 Mont. 283, 108 
P. 1065; 

Grow vs. Oreg. Short Line R. Co., 44 Utah 181, 
138 P. 406; 

Tenn. etc. R. Co. vs. Hayes, 97 Ala. 206,12 So. 101, 

the Supreme Court of the United States held that the 
determination as to whether or not an employee’s em¬ 
ployment had ceased prior to his injury was a ques¬ 
tion of fact for the jury and not a question of law for 
the court. 

In the instant case, by reason of the special verdict, 
the determination of the question of whether or nbt the 
employment of Mrs. Lineberry had ceased prior tfo her 
injury was left to the Court below and not the!jury. 
This was by agreement of counsel for both plaintiffs 
and defendant below. The fact that counsel had 
agreed that the court might decide that question did not 
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change its nature from one of fact to one of law. If it 
ever was a question of fact, it remained so after the 
rendition of the special verdict just the same as it had 
theretofore been. 

Judicial authority seems uniform upon the question 
that where a jury is waived, findings of fact by the 
court have the same effect as a verdict of the jury, and 
will not be disturbed on appeal if there is any substan¬ 
tial evidence to support the same. 

Abernathy vs. Oklahoma, 31 F. 2nd, 547, 548 (July, 
1929) 

Highway Trailer Co. vs. Des Moines, 298 F. 71 
(C. C. A., Iowa) 

Hirning vs. Live Stock Nat. Bank, 1 F. 2nd 307 
(C. C A ) 

Fleishman Co. vs. U. S., 270 U. S. 349, 46 S. Ct. 
284, 70 L. Ed. 624. 

It would, in the light of these authorities, seem im¬ 
material whether the jury is waived as to all facts in¬ 
volved in a case or only as to a part of those facts. If, 
by agreement of counsel, as in this case, certain facts 
are submitted to the jury and certain other facts are 
expressly reserved for the decision of the Court, the 
same rule that such findings as the court and jury may 
make will not be disturbed on appeal where there is 
substantial evidence to support the same would pre¬ 
vail. It is, therefore, respectfully submitted that the 
trial court’s finding to the effect that Mrs. Lineberry’s 
employment had ceased prior to her injury is final and 
should not be disturbed by this Court, as there is not 
only substantial but abundant evidence to support such 
finding. 

In support of their contention upon the point that 
the principal question here involved is one of law and 
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not of fact, counsel for appellant cite and quote from 
the decision of this court in 

P. B. & W. R. R. Co. vs. Tucker, 35 App. D.'C. 123, 
220 U. S. 608, 

i 

i 

i 

wherein the court held that an employee upon tlje mas¬ 
ter’s premises while going to his place of employment 
was within the protection of the Employers’ Liability 
Act, for the reason that he was upon the premises 
“because of his employment.” This case is po dif¬ 
ferent than a great many others which announce the 
rule (which has been hereinbefore discussed) that 
where the employment contract is the reason for the 
employee being upon his master’s premises,! he is 
within the relation of master and servant, but he would 
not be if his status as a member of the general! public 
and not his employment caused his presence upon the 
master’s premises prior to the beginning of his em¬ 
ployment. The same may be said with respect to the 
cases of ! 


North Carolina R. R. Co. vs. Zachary, 232 U. S. 

248; 

Cudahy Co. vs. Parramore, 263 U. S. 418; j 
Bountiful Brick Co. vs. Giles, 276 U. S. 154, 

i 

cited by counsel for appellant on page 36 of theit brief. 
In each one of those cases, the contract of employment 
and not the employee’s status as a member iof the 
general public required the employee’s presence on 
his master’s premises. In no case that has come to 
the attention of counsel for appellees has the court 
failed to recognize that the contract of employment 
is the controlling factor in deciding whether or pot, at 
the time of injury, the employee was within or with¬ 
out the relationship of master and servant. If the 
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“incidents of employment” exist at the time of injury, 
the employee is still within the relationship, but if they 
do not, then he is as much a member of the general 
public as though he was not in the employ of the mas¬ 
ter. If his presence at the place of injury is account¬ 
able for only by reason of his contract of employment, 
even though it is before or after his regular hours of 
employment, he is, nevertheless, in the status of an 
employee, but if his contract of employment did not 
require or permit his presence at the place of injury, 
and his status as a member of the public did, then he 
does not occupy the status of an employee. 

Facts Undisputed. 

Counsel for appellees agree with this statement by 
counsel for appellant. They do not, however, agree 
with the statement on page 39 of appellant’s brief that 
“in the nature of things, it was impossible for de¬ 
fendant to offer any evidence concerning the accident 
itself,” because defendant’s own witness disclosed the 
fact that defendant knew about the accident within a 
week after it occurred and was in a position then to 
ascertain all the facts, but defendant evinced no inter¬ 
est in doing so, but did expend considerable energy 
in ferreting out some gossipy tales concerning Mrs. 
Lineberry which were utterly false and were so proven 
to be at the trial. This attempt to destroy the credi¬ 
bility of Mrs. Lineberry as a witness and to picture 
her to the jury as a giddy, irresponsible, flighty indi¬ 
vidual, guilty of dissipation and deceit, was as shame¬ 
less an exhibition of the diregard of human rights and 
individual reputations as has ever come to the atten¬ 
tion of counsel for appellees. That the jury did not 
for one minute believe a word of the testimony con- 
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cerning Mrs. Lineberry’s alleged automobile j injury 
and her dancing at all hours of the night was plainly 
evident. Her appearance and demeanor were enough 
to refute the unwarranted aspersions attempted to be 
cast upon her by defendant below. 

On page 42 of their brief, counsel for appellant state 
that “A saleslady’s duties require her to ‘show’ arti¬ 
cles to customers as well as make sales.” This argu¬ 
ment is as weak as many of the others advanced on 
behalf of appellant. What business did Mrsl Line- 
berry, as a saleslady in the china department, have to 
show tea tables on another floor to a customer? If 
she had attempted that during her hours on diiity she 
would, as hereinbefore pointed out, have been dis¬ 
charged or reprimanded for a dereliction of her duty 
and referred to as a meddlesome employee who did not 
know enough to attend to her own duties, but attempted 
to usurp those of other employees. Counsel for ap¬ 
pellant state also, on the same page, that ‘ 4 There was 
no evidence that she was acting beyond the scope of 
her employment” in showing a tea table to her neigh¬ 
bor. Neither was there any evidence that stye was 
acting within the scope of her employment. The evi¬ 
dence discloses that she was a saleslady in the china 
department. That fact alone seems sufficient tp show 
that she would be acting beyond the scope of her em¬ 
ployment in showing tea tables or other articles on 
an entirely different floor and in a different depart¬ 
ment of appellant’s business. Furthermore, the evi¬ 
dence shows that she was not attired as a saleslady 
when showing the tea table to Mrs. Greene. What busi¬ 
ness would she, as a member of the public, hhve, so 
far as appellant is concerned, in showing a teh table 
to a prospective customer? She would have about as 
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much business to do that as counsel would have to take 

iiis wife there and show her the tea table. Counsel 

would have no business to do it on behalf of appellant, 

but would be acting in behalf of his wife. Mrs. Line- 

berrv’s status was no different than counsel’s in that 
* 

regard. 


CONCLUSION. 

In the concluding paragraphs of their brief, counsel 
for appellant maintain that the evidence was “undis¬ 
puted so fas as it related to the circumstances -under 
which the accident occurred, that the female plaintiff 
was an employee, while still on defendant’s premises.” 
Counsel for appellees, as indicated throughout this 
brief, do not concur in this conclusion, but maintain 
that the opposite is true, and that by the rules and 
regulations of the appellant it was made so. Appel¬ 
lant ought to be willing to abide by the effects of its 
own rule. 

It is respectfully urged that the conclusion reached 
by the lower court is correct, and that the judgments 
therein entered should be affirmed. 

Respectfully submitted, 

Richard L. Merrick, 

i 7 

Elwood P. Morey, 
Attorneys for Appellees. 



